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RULES OF COURT. 


At a Supreme Court of Appeals, held for the State of West 
Virginia, at the City of Wheeling, on Thursday, the 21st day 
of January, 1864: 


It having become necessary to collate and adopt rules of 
practice for this Court, the following are adopted and 
ordered to be published for the information of the bar and 
the public: | 


1. No affidavits shall be read in support of, or in opposi- 
tion to, any motion, hereafter made to the court, unless rea- 
sonable notice be given to the opposite party, of the time 
and place of taking the same, or good cause be shown why ' 
such notice has not been given; and every motion which is 
not a motion of course, shall be supported by affidavit. 


* 2. No point will be allowed to be made in argument with- 
out leave of the Court, unless distinctly stated in writing or in 
print, and delivered to each of the judges of the Court, and to 
the opposing counsel time enough before hearing for consid- 
eration. Ifthe points are distinctly made in the petition, no 
other statement need be made by the plaintiff or appellant. 
When the defendant or appellee intends merely to negative 
the points made by the plaintiff or appellant, no such state- 
ment need be made by him. 


3. When there are two or more counsel on the same side, 
no one of them shall argue twice, except by the leave of 
the court; nor shall more than two counsel representing the 
same interest of one or more party or parties, be permitted 
to argue for such party or parties. 

4. In chancery causes, it is unnecessary to read the record 
to the court; but the counsel may refer thereto, and state 
what they consider as proved by the answer or any deposi- 
tions or exhibits on which they rely. And in all cases it is 

* Amended, to read as above, in March, 1868. 
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recommended to the gentlemen of the bar, to select and cite 
only the most pertinent authorities. 


5. No oral argument will be permitted upon exceptions 
to a master commissioner’s report, except upon naked ques- 
tions of law, without reference to details of evidence. 


6. Cases of peculiar hardship or general inconvenience 
may be heard out of course, where the reasons for so doing 
are extremely strong: to ascertain which, a clear and can- 
did statement of the case, and of the facts on which the 
reasons for departing from the regular course gre founded, 
shall be presented to the court, verified by affidavit, where 
such can be obtained, or signed by the counsel preferring 
the petition; notice of which, by presenting a copy of the 
petition to the counsel for the adverse party, is to be given 
at least four days before the petition shall be presented. 
And in case the petition is intended to be opposed, the 
adverse counsel shall present to the court, and the counsel 
for the petition, in writing, the reasons for such opposition; 
verifying or denying, in the same manner, any facts which 
may be relied on in support of, or opposition to, the peti- 
tion, at least one day before the petition shall be presented : 
which matters the court will take into consideration, with- 
out argument, and decide thereupon as to them shall seem 
most reasonable. 


7. Where any process to revive a suit, on the death of a 
party, either plaintiff or defendant, shall be returned exe- 
cuted, there shall be at least sixty days allowed to the party 
or parties in whose name or names such suit may be re- 
vived, to prepare for the trial thereof. 


8. No certificate of a judgment or decree of the Court of 
Appeals, shall, without the special direction of the Court, be 
transmitted to any inferior court, in less than sixty days 
from the rendition thereof, unless the court shall previously 
have adjourned for one or more weeks. 


9. When a judgment or decree is reversed neither in 
whole nor in part, on the ground of error against the appel- 
lant or plaintiff, in any appeal, writ of error, or swpersedeas, 
yet if error is perceived against the appellee or defendant, 
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the court will consider the whole record as before them, and 
will reverse the proceedings, either in whole or in part, in 
the,same manner as they would do, were the appellee or 
defendant to bring the same before them, either by appeal, 
writ of error, or supersedeas, unless such error be waived by 
. the appellee or defendant; which waiver shall be considered ° 
a release of all error as to him. 


10. No appeal which shall have been dismissed or abated 
by the court, shall be reinstated or revived after the lapse of 
sixty days from such dismission or abatement, except for 
good cause shown the court, verified by affidavit and upon 
reasonable notice to the adverse party of the time of 
making the motion; nor then except in very special cases, 
unless such motion be made within one hundred and 
twenty days from the time of such dismission or abatement; 
provided, that if the court shall not be in session on the day 
which such notice shall be given, a farther time of ten days 
shall be allowed the party to exhibit his motion after the 
next meeting of the court. 


11. The officers attending this court, and receiving a per 
diem therefor, shall furnish, at the end of each term, an 
account of the number of days they have actually attended 
on the court, verified by affidavit; and the allowance will be 
made accordingly by the court. 


12. When an appeal, writ of error, or supersedeas shall be 
awarded by this court, it shall be the duty of the clerk 
either to issue a certiorari, or copy of the order allowing such 
appeal, writ of error, or supersedeas, or certify the fact of the 
allowance thereof to the court below. 


13. Whenever it is necessary that an absent party should 
have notice of an order of this court, it shall be published 
once a week for four successive weeks, in the manner pre- 
scribed by the Act of the Legislature, in the case of absent 
defendants. 


14. The court, in the second day of each term, will com- 
mence calling the cases for argument, in the order in which 
they stand on the docket, and proceed from day to day 
during the term, in the same order; and if the parties, or 
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either of them, shall be ready when the case is called, the 
same will be heard; and if neither party shall be ready to 
proceed in the argument, the cause shall go down to the 
foot of the docket. *Ten causes only shall be considered as 
liable to be called on each day during the term, including the 
one that may be under argument. No cause shall be taken 
up out of the order of the docket, or be set down for any 
particular day, except causes which, from their own peculiar 
character, or the mandate of the law, are regarded as privi- 
leged cases. Every cause which shall have been called in 
its order, and passed and put at the foot of the docket, shall 
if not again reached during the term it was called, be con- 
tinued to the next term of the court. 


15. When a cause shall be called for hearing, the court 
will receive printed, or fairly written, arguments, (a copy 
for each judge,) if the counsel on either or both sides shall 
choose so to submit the same, and the cause shall stand on - 
the same footing as if there were an appearance by coun- 
sel; and even in cases which shall be taken up and heard on 
argument, by the counsel of one party only, the other party 
not being ready, the court will receive, afterwards, from the 
counsel of the other party, printed or written arguments, 
provided the same shall be submitted within a time deemed 
reasonable by the court; and provided, also, satisfactory 
cause be shown why the party was not ready when the cause 
was called for argument. 


16. It shall be hereafter a standing rule of this court, that 
the clerk shall not place any case of appeal, writ of error, 
or supersedeas, on the argument docket until he shall have 
received an attested copy of the bond for prosecuting such 
appeal, writ of error, or supersedeas, 


17. When any case, which shall be called in the due 
course of the regular calling of the docket, shall be passed, 
because the proper process has not been executed, though 
such case shall not lose its place on the docket, yet it shall 
not be again called until the next regular calling otf the 
docket. 





* Amended, to read “ten” instead of “five,” in March, 1868. 
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18. No appeal, writ of error, or supersedeas, will be heard 
before the second term after the record has been printed 
and the case docketed, except by consent, unless the record 
shall have been printed thirty days before the commence- 
ment of the term at which a hearing is demanded, and the 
party desiring the hearing shall have given written notice to 
the opposite party, or his counsel, of his intention to insist 
on a hearing, sixty days, at least, before the commencement 
of said term. 


*19. Criminal causes shall be heard at the first term after 
they are on the docket, whether the record is printed or not, 
and when a writ of error in a criminal case is allowed by the 
court in term, the case shall be heard at the same term. 


20. Not more than two counsel shall argue in a civil case 
on the same side, unless by leave of the court. No counsel 
will be allowed to argue in any case more than two hours, 
except when the same counsel shall make the opening and 
concluding arguments, in which case he may be allowed that 
much time for each argument. 


21. A petition for an appeal, writ of error, or supersedeas, 
may briefly state the case and shall assign errors. But the 
cause should not be argued in the petition. In causing the 
petition and record to be printed, the clerk shall take care 
that no argument contained in the petition shall be printed 
with the petition and record. 


*The 19th, 20th, and 21st rules were added in March, 1868. 
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Ve” * 
Wbeeling. 
( Absent, Harrison, J.*) 
ALSTORPHEUS WERNINGER v's. JOHN WILSON. 


July Term, 1866, 


1. W. sues W. and others on an injunction bond, it being a new or additional 


bond executed in pursuance of an order of the circuit superior court of 
law and chancery, after the original bond had been executed and the cause 
pending; the defendants pleaded nul tiel record and payment. On the 
trial of the former plea two bills of exception were taken by the defen- 
dant to the admission of certain copies of the decrees of the chancery 
court, offered by the plaintiff in support of his action, upon the ground 
that they were not competent or proper evidence without other purts of the 
record (of the chancery cause) to sustain and support them; and on~the 
trial of the latter plea, and upon the same ground and for the same reason, 
the defendant filed another bill of exception to the admission of the copies 
of said decrees so offered in support of said plea by the plaintiff. As the 
record originally came up and was printed in this court, these bills of 
exception embraced on/y the decree requiring the new bond to be executed ; 
but upon a suggestion of a diminution of the record being made, the clerk 
of the circuit court certifies an additional record whereby it appears that 
these bills of exception embrace the decree dissolving the injunction as 
*Absent from illness; the remaining judges heard the cause. 

Judge Harrison from ill health was not present at the July term 1866,, 


nor at the January term 1867. Where circuit judges were called to the bench 
it is noted at the margin and attention cited to this note. 
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well as the decree requiring the new or additional injunetion bond to be 
executed, and the bill taken on the trial of the plea of payment also 
embraced (in addition to said decree) a copy of said injunction bond and 
copies of the two judgments against the defendant W., which were 
enjoined; and the clerk in a note certifies that copies of beth decrees were 
found among the papers of the cause, but he was unable from the bills of 
exception to determine which of them was referred to or intended to be 
embraced therein: Hrewp: 


That it is apparent from the judgment given for the plaintiff W. on the 
plea of nud tiel record, that the decree dissolving the injunction was 
before the court; which view is strengthened by the fact that the 
credits entered on the judgment are the same as allowed by that 
decree. 

2. An error in stating a credit or a judgment below, can be cured by filing 2 
release in the clerk’s office, by the plaintiff, for the sum improperly 
allowed hint. 


This was an action of debt brought in Harrison county, 
on the 16th day of February, 1860, by John Wilson, Jr. for 
the use and benefit of Josiah D. Wilson, against Alstorpheus 
Werninger, Richard Fowkes and Cyrus Ross. The declaration 
was filed at the March rules following. It alleged that defen- 
dants owed the plaintiff 6,000 dollars, the amount of an 
injunction bund by them given, on the enjoining of two 
judgments against Werninger in favor of the plaintiff. At 
the same rules Werninger pleaded in abatement, alleging 
that Josiah D. Wilson had on the 28th day of July 1859, 
instituted an action of debt in his own name upon the same 
identical bond; to which the plaintiff entered his replica- 
tion. At the April term 1860 of the circuit court the plain- 
tiff withdrew his replication, and demurred to the plea of 
abatement, which was sustained by the court, and a sub- 
poena duces teeum was awarded to the plaintiff against the 
clerk of the circuit court of Ohio county requiring him to 
bring a certified copy of the injunction bond with him. 
Subsequently at the same term, all the orders entered on 
former days, except the one awarding the subpcena duces 
tecum, were set aside, and the plaintiff craved oyer of the 
record mentioned in the defendants’ plea and demurred 
thereto, and the court sustained the demurrer, and the 
defendants were required to further answer. The defendants 
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then craved oyer oi the bond mentioned in the declaration, 
which is in the following words and figures: 

“Know all men by these presents, that we, Alstorpheus 
Werninger, Jesse Jarvis, Rickard Fowkes and Cyrus Ross, are 
held and firmly bound unto John Wilson, Jr., in the just 
and full sum of 6,000 dollars, to which payment well and 
truly to be made, we bind ourselves, our and each of our 
heirs, executors and administrators, jointly and severally, 
firmly by these presents sealed with our seals and dated this 
6th day of April, A. D. 1846. , 

The condition of the above obligation is such, that whereas, 
the above bound Alstorpheus Werninger, by an order of the 
circuit superior court of law and chancery, for the county of 
Harrison, made on the 11th day of November, 1843, obtained 
an injunction to stay, until the further order of said court, 
all proceedings upon two judgments rendered on the law 
side of said court, against the said Werninger, to wit: one in 
favor of the above named John Wilson, Jr., who sued for the 
use of Josiah D. Wilson, rendered on the 10th day of June, 
1843, for the sum of 2,000 dollars debt; with interest and 
costs, and the other in favor of the said John Wilson, Jr., 
against the said Werninger, rendered on the 20th day of 
October, 1843, for the sum of 1,000 dollars, debt, with 
interest and costs, (subject to certain credits,) upon which 
said order of injunction the said Alstorpheus Werninger, on 
the 20th day of November, 1843, executed and filed in the 
clerk’s office of said court a bond, with Jesse Jarvis as his 
security, in the penalty of 7,100,00 dollars conditioned 
according to law, and afterwards, to wit: on the 29th day 
of May, 1844, by an order of the said court, the said cause 
was removed to the circuit superior court of law and chan- 
cery for the county of Odio; and whereas, by an order of the 
circuit superior court of law and chancery for the said 
county of Ohio, made on the 9th day of February, 1846, it 
was adjudged, ordered and decreed, that unless the said 
Alstorpheus Werninger should file a new bond in the said 
cause with the clerk of the circuit superior court of law and 
chancery, for the county of Harrison, with good security, in 
















4 COURT OF APPEALS OF WEST VIRGINIA. 





July Term, Werninger vs. Wilson. 1866. 








the penalty of 6,000 dollars, and conditioned according to 
law, within sixty days (from the said 9th day of February, 
1846,) that then the injunction theretofore awarded in said 
causes, should be and stand dissolved as an act of that day. 
Now if the said Alstorpheus Werninger shall well and truly 
prosecute said injunction with effect, or in case the same be 
dissolved, pay and satisfy the two judgments aforesaid and 
all such costs and damages as shall be awarded against him, 
then the foregoing obligation to be void, otherwise to remain 
in full foree and virtue. 
A. WERNINGER, [SEAL. } 
JESSE JARVIS, [SEAL. | 
R. Fowkes, [SEAL. ] 
Cyrus Ross, [SEAL.] 
[ release all errors at law in the two judgments stated in 
the above and foregoing bond, witness my hand and seal this 
day of ——— 1846. 





A. WERNINGER, [SEAL.]”’ 


The defendants then demurred to the declaration, and 
entered a plea that there was no such record as the supposed 
decree in the declaration mentioned, remaining in the cir- 
cuit court of Ohio county, and the plaintiff entered his repli- 
cation to said plea of jul tiel record; the defendants also 
pleaded payment. 

At the September term 1860 the demurrer to the declara- 
tion was overruled, and the court having seen and inspected 
the record in the declaration mentioned was of opinion that 
there was such record, and, a jury being waived, proceeded 
to give judgment for the sum of 3,000 dollars, with interest 
on 500 dollars parcel thereot from the #4th day of October 
1835, and on 1,500 dollars other parcel from the 14th day of 
October 1842, and on 1,000 dollars residue from the 14th 
day of October 1835, whicli sums were subject to various 
credits; among others one of 490 dollars and 72 cents as of 
the 30th of May 1845. On the trial of the cause there were 
three bills of exception taken by the defendants, the first two 
being upon the plea of nud tel record, and the other upon the 
plea of payment. 
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The first exception was taken when the plaintiff offered a 
copy of a decree of the circuit court of Ohio county in the 
following words: 


“ Virarnta: At an intermediate term of the circuit superior 
court of law and chancery, for the county of Ohio, continued 
and held at the court-house thereof, on Monday, the 9th day 
of February, in the year 1846. 

Alstorpheus Werninger, Upon rules to show cause why the 
vs. \ injunction heretofore awarded in this 
Wilson and others. \ cause should not be dissolved. 

This cause came on to be heard upon this 9th day of Feb- 
ruary, 1846, upon the rules aforesaid, and upon the affidavits 
and depositions taken in relation thereto, and was argued by 
counsel, upon consideration whereof it is adjudged, ordered 
and decreed that unless the complainant file a new bond in 
the said cause with the clerk of the circuit superior court of 
law and chancery for the county of Harrison with good 
security, in the penalty of 6,000 dollars, and conditioned 
according to law, within sixty days from this day, that then 
the injunction heretofore awarded in this cause be and stand 
dissolved as an act of this day.” 

To the admission of which the defendants objected on the 
ground that it was improper to do so without other parts of 
the record to support and explain the same. The second 
exception was taken upon the ground that the decree was 
insufficient to enable the court to find the issue in favor of 
the plaintiff. 

The third bill of exception, which set forth the same 
decree, a copy of the injunction bond and the two judg- 
ments, which were enjoined, was taken upon the ground that 
it was insufficient to warrant a recovery in this case. 

The defendant Werninger applied to this court for a super- 
deas in May 1864, alleging that the court erred in adjudging / 
the demurrer to the plea in abatement, by sustaining the 
the same; by overruling the demurrer to the declaration; 
by finding the issue upon the plea of nu! tiel record for the 
plaintiff, because there was no evidence of the decree dis- 
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solving the injunction; by giving any judgment to the plain- 
tiff for so large a sum, because it did not appear that the 
defendant had not prosecuted his injunction with effect or 
that the same had been dissolved at the time the plaintiff 
brought his suit on the bond; and in the judgment set forth 
in the first bill of exception. 

There was a diminution of the record suggested here, and 
before the case was heard a supplemental record was brought 
up from the clerk’s office of the circuit court of Harrison 
county, containing the decree of February 9th, 1846, of the 
circuit superior court of law and chancery for Ohio county, 
and a decree of November 27th 1858 of the circuit court of 
Ohio county, as also the judgments on which the injunction 
was granted. The latter decree is as follows: 


“‘Vira@inia: At a circuit court continued and held for the 
county of Ohio, at the court-house thereof, on Saturday the 
27th of November, in the year one thousand eight hundred 
and fifty-eight, and in the eighty-second year of the com- 
monwealth. 


John Wilson, Jr., complainant, ) In chancery for 
against ‘account, &c., of 
Alstorpheus Werninger, defendant. J partnership. 
Alstorpheus Werninger, complainant, ) 
against 


John Wilson, Jr., Josiah D. Wilson, 

Joseph Caldwell, William Spencer, 

Burton Despard, Augustin J. Smith, 
defendants. } 





On injunction to two judgments of the circuit superior 
court of Harrison county, one for 2,000 dollars rendered on 
the 10th day of June, 1843, with interest on 500 dollars 
from the 14th day of October, 1835, until paid, and on 1,500 
dollars residue thereof from the 14th day of October, 1842, 
until paid, and costs; the other of said judgments rendered 
the 20th day of October, 1843, for 1,000 dollars with 
interest from the 14th day of October, 1835, until paid, and 
costs of suit—subject to certain credits mentioned in the last 
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judgment—such judgments being for the use of Josiah D. 
Wilson. . 

The causes came on to be heard on the original bills,—the 
amended and supplemental bills of the said Alstorpheus Wer- 
ninger,—the answers, replications thereto, exhibits, deposi- 
tions, accounts, exceptiens thereto, the former orders and 
decrees made in the several causes; the account of commis- 
sioner Fitzhugh, of the 18th day of October, 1852; the sup- 
plemental report of the same, filed the 28th day of October, 
1853; and was argued by counsel. On consideration whereof 
the court is of opinion to affirm the said original report of 
the said Fitzhugh of the date of the 18th day of October, 
1852, and to reject the said supplemental report, whereby 
there is a balance of 495 dollars and 16 cents to be eredited 
to the said Werninger, as of the 30th day of May, 1845, or 
with interest from that date, and also the sum of 500 dollars 
to be credited on the said judgments of the said John Wi- 
son, as of the date of the 29th day of November, 1850, or 
with interest from that date. He is entitled, also, to the costs 
recovered against him in the suit for the said land by Huber’s 
heirs; and, also, to his legal costs incurred and taxed in the 
defense of the said suit; and these costs the court doth 
ascertain to be 90 dollars and 72 cents, as by the certificate 
of the clerk of the court of Harrison circuit appears. 

And the court doth disallow the claims of the said Wernin- 
ger to the judgment of Mary Jackson, administratrix of John 
G. Jackson, aud the decree of John Hursey in the procedings 
mentioned, as any seteffs to the judgments of the said John 

Wilson aforesaid, enjoined for the use, &c., but without any 
prejudice to any lien or eqnities he may otherwise possess, 
under, or by virtue of them, or either of them. And the 
eourt is of opinion and deth adjudge, order and decree, that 
the injunction awarded the complainant to the twe judg- 
ments in the caption hereof before mentioned, be dissolved— 
subject to the credit of 495 dollars and 16 cents, as of the 
30th of May, 1845, and to the further credit of 500 dollars, 
and 90 dollars and 72 cents aforesaid, arising out of the 
Huber recovery, as of the 29th day of November, 1850: that 
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the costs of the suit of Wilson v. Werninger for the settle- 
ment of the partnership, be paid by the parties—each pay- 
ing his own, except that in the accounts of the commission- 
ers Haymond, Edmiston and Fitzhugh, the parties pay the 
costs of said commissioners in equal moities. And the court 
doth order and decree that the complainant Werninger be 
allowed the costs of his amended bill, which sets up the 
recovery of Huber’s lessee, and that the defendants John 
Wilson and Josiah D. Wilson pay the same. And the court 
doth order and decree, that the bill and amended bill of the 
said Werninger, whereby the said injunction or injunctions 
to the said_judgments was obtained and which are hereby 
dissolved as aforesaid, be dismissed; but that the said Wer- 
ninger recover his costs in that behalf, proper to the said 
injunctions; but not such as is pertinent or proper to the 
matters of the account, and not such as pertained to the rule 
in relation to Werninger’s security on his bonds. And as to 
the bill filed by the complainant Werninger against Caldwell 
and Wilson on account of Indiana lands, real estate, &., the 
same is dismissed with costs to the defendants. And as to 
the amended bill of said Werninger, filed April 1856, setting 
up liens on judgments on 232 and 353 acres claimed to be 
subject to the same, the court doth order and decree that 
the same be dismissed with costs to the defendants, but with- 
out prejudice, as aforesaid, to the liens of same, if any, on 
the said parcels of land, in any other proceeding wherein 
all proper parties to the said judgments and those holding 
the legal titles and equities to the said lands are present. 
But said injunctions are dissolved without damages but with 
interest.” , 

In the supplemental record at the foot of the latter decree, 
the clerk of the circuit court of Harrison annexed a note 
stating that, “the two foregoing decrees among the papers 
of this cause, and from the bills of exception the clerk is 


unable to determine which one is referred to, hence he copies 
both.” 


C. Boggess, for the plaintiff in error. 
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G. H. Lee, for the defendant in error, insisted on the fol- 
lowing points: 

1. That the declaration is in all respects good and sufficient 
in law, and that the demurrer to it was properly overruled. 

2. That no suit could be maintained upon the bond in the 
declaration mentioned in the name of Josiah D. Wilson, 
although he may have been entitled to the benefit of the 
recovery upon the same; and that consequently, a plea of the 
institution and pendency of such a suit is not a good plea in 
abatement of an action brought in the name of John Wi- 
son, jr., the obligee in said bond, although for the use of the 
said, J. D. Wilson, but is naught. 

3. That the supplemental record certified to this court by 
the judge of the circuit court in obedience to the writ of cer- 
tiorari awarded by this court, shows that there was full and 
sufficient evidence of the dissolution of the injunction as 
alleged in the declaration, and that there had been diminu- 
tion in the original record as made up for this court, in the 
omission of the clerk to copy into the same, the decree of 
the circuit court of Ohio county, found in the supplemental 
printed record; consequently, that the circuit court properly 
held that there was such record as the said plaintiff, in the 
court below, in pleading had acknowledged. 

4. That upon the plea of payment, the only plea remain- 
ing, the only evidence required on behalf of the plaintiff 
was the injunction bond and the decree of the circuit court 
of Ohio county dissolving the injunction. These having 
been given in a decree, together with the transcripts of the 
two judgments recited in the injunction bond, and thereby 
acknowledged and admitted, the evidence adduced was fully 
suflicient to warrant a recovery in the action, and the court 
properly so held accordingly. 

5. That the amount for which the judgment is rendered is 
in fact less than the amount for which it should have been 
rendered under the decree dissolving the injunction, because 
other and additional credits are allowed in the judgment 
besides those directed in the decree. 

6. That if there be any error in the amount of the judg- 
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ment which can be corrected by any thing in the record, it 
is made the duty of the court of appeals, by § 6 of ch. 181 
of the Code of Virginia, p. 763, to correct the same accord- 
ingly, and to affirm the judgment so corrected. 

7. That upon the whole case no error appears to the pre- 
judice of the plaintiff in error, and that the said judgment 
should be affirmed with damages and costs. 


Brown, J. This was an action of debt on an injunction 
bond, to which the defendants below pleaded nul tiel record 
and payment. Upon the trial, the plaintiff below, offered in 
evidence the copy of a decree, which was objected to, but 
the objection was overruled, and exception taken upon the 
ground that, “such copy without other parts of the record 
to support and explain the said decree, was improper.” The 
only description of the decree thus offered and admitted as 
evidence, as stated in the bill of exceptions, is as follows, 
viz: “a copy of a decree of the circuit court of Ohio county 
in the words and figures following to wit: “ This cause came 
on to be heard upon this, 9th day of February, 1846, upon 
the rules aforesaid, and upon the affidavits and depositions 
taken in relation thereto, and was argued by counsel, upon 
consideration whereof it is adjudged, ordered and decreed 
that unless the complainant file a new bond in the said cause 
with the clerk of the circuit superior court of law and chan- 
cery, for the county of Harrison, with good security, in pen- 
alty of 6,000 dollars and conditioned according to law, within 
sixty days from this day, that then the injunction heretofore 
awarded in this cause, be and stand dissolved, as an act of 
this day.” ; 

Among the papers of the cause are found two decrees of 
said circuit court of Ohio county. One made on the 9th day 
of February, 1846, and the other on the 27th day of Novem- 
ber, 1858. The former is an interlocutory order requiring 
the complainants in the injunction suit to file a new injunc- 
tion bond, which was done and is the same on which this 
action is brought. The latter was the final decree in said 
injunction cause, ascertaining the credits and the balance 
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due on the judgments enjoined, and dissolving the injunction 
as to said balance after deducting the credits so ascertained. 
The parties waived a jury, and the issues were tried, and 
damages assessed by the court, and judgment rendered for 
the penalty of the bond to be discharged by the balance due 
on the judgments enjoined, after deducting the credits so 
ascertained by the said decree of November 27th, 1858. 

To that judgment the defendants below obtained a super- 
sedeas. And the only material question for the considera- 
tion of this court is, whether, the judgment can be reversed 
for the alleged uncertainty, as to which of said decrees 
found in the papers of the cause, was the decree offered and 
admitted in evidence on the plea of nul tiel record (the clerk, 
in making out the transcript of the record of the case, cer- 
tifying, that he did not know and could not tell which of 
said decrees was the one referred to in the bill of exceptions, 
and therefore he copied both into the record.) If any real 
uncertainty exists, it is the fault of the party excepting, 
in not making his exception clear and unequivocal, and he 
could not be heard to take advantage of his own laches. 
Nor could the judgment be disturbed till the alleged error 
should plainly appear by the bill of exceptions or otherwise 
in the record. 

But, when the judgment is compared with the decrees 
aforesaid, it is very manifest that the court had the final 
decree before it and perhaps both, for it could not have 
found the issue for the plaintiff on the plea of nul tiel record 
if the decree of February 9th, 1846, had been the decree or 
only decree thus offered and admitted in evidence, and the 
one referred to in the bill of exceptions. But such finding 
and judgment are perfectly consistent and sustained by the 
decree of November 27th, 1858. 

And it also clearly appears that the said last mentioned 
decree was in fact in evidence, and the judgment complained 
of expressly adopts the credits ascertained by said decree. 
But it is clear that in entering up the judgment, there was a 
mistake committed in entering the amount of one of the 
credits ascertained by said decree in this, viz: substituting 
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490 dollars and 72 cents for 590 dollars and 72 cents, thus 
making an error of 100 dollars against the plaintiff in error, 
but which was soon thereafter corrected by the defendant in 
error, by filing a release in the clerk’s office of the proper 
court, of the 100 dollars thus erroneously adjudged to him, 
in conformity with the statute in such cases. [ am therefore 
of opinion that there is no error in the judgment of the 
court below as corrected, and that it should be affirmed, with 
eost to the-defendants in error, and damages. 


The President coneurred 


JUDGMENT AFFIRMED. 
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‘Absent, Harrison, J. 
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NicHois’ Ex’r vs. Porter. 
January Term, 1867. 
1, The making of a note and the endorsing or assigning of the same are dis- 


tinct contracts, each governed by the law of the place where the acts were 
respectively done. 


2. An assignor is not liable as an endorser, of paper not negotiable according 





to the laws of this State, although it may have been negotiable under the 
laws of the place where it was made. Therefore in order to make an 
assignor -liable for its payment it must be averréed and shown that the 
maker was insolvent at the time it became due, or at the time of the 
assignment, if assigned after it became due, or that due diligence has been 
used to collect it, or that it could not have been made by the use of due 
diligence. Nor can there be a recovery under such circumstances under 

the common counts in assumpesit. aA 


3. The liability of a previous endorser of commercial paper is not affected by 
the fact of its coming into the possession of 2 party responsible therefor 
after it has been protested. 


4. By a bond executed to the N. W. Bank, by J. and others, including P. in 
conformity to terms of agreement of co-partnership of J. M. T. & Co., of 
which firm J. was a member, P. as the surety of J. became liable to pay 
to the bank all liabilities of whatsoever nature which J. M. T. & Co, 
might incur to the bank, or bills of exchange, notes, or bonds drawn, 
endorsed, accepted or guaranteed by the firm and discounted by the bank, 
to the extent of 5,000 dollars. Among other paper discounted were two 
notes not negotiable by the laws of this State but which were assigned by 
J. M. T. & Co. to the bank; the bank sued on the penal bond of 5,000 dol- 
lars, alleging for breaches the non-payment of certain notes and bills of 
exchange, inelnding these two notes, whereupon P. paid off the indebted- 
ness and the cashier delivered him the notes, bills of exchange, &c., sued 
on, and he brought suit against J. M. Tf. & Co. HeEtp: 





*See page 1. 
Judge Loomis, of the VI cireuit, was called to the bench. 
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That J. M. T. & Co. were not liable to the bank for the amount of the 
two notes until they could first show the use of due diligence 
against the makers, or show some sufficient reason why due dili- 
gence would have availed nothing; and that not being so liable, 
the payment by P. was voluntary and he is not entitled to recover 
for money paid under such circumstances. 


On the Ist day of February, 1855, Hugh Nichols, Abijah 
Johnston and James M. Todd, of the city of Wheeling, 
entered into articles of co-partnership under the name of 
J. M. Todd § Co. to carry on the business of an iron mill. 
Among other stipulations of the agreement, was an arrange- 
ment whereby they were individually to deposit in the 
Northwestern bank, bonds in the penalty of 5,000 dollars, 
with such security as the bank would require, to remain so 
deposited until the business of the firm was closed, for the 
purpose of indemnifying the bank in contemplated loans and 
discounts by the firm. Subsequently, on the 28rd of Feb- 
ruary, 1855, Johnston gave his bond with Asa D. Johnston, 

m. M. Berryhill, and James 8. Porter, who was plaintiff in 
the court below, as sureties. The bond is as follows: 


“ ARTICLE OF AGREEMENT. 

Know all men by these presents, That Abijah N. Johnston, 
Asa D. Johnston, Wm. M. Berryhill, and Jas. S. Porter are held 
and firmly bound unto North Western Bank of Virginia in 
the sum of 5,000 dollars to the payment of which we bind 
ourselves jointly and severally and each of us binds his 
heirs, executors and administrators jointly by these presents. 
Witness our hands and seals, this 23rd day of February, 
1855. 

The condition of the above obligation is such, that whereas: 
the firm of James M. Todd ¢ Co., may from time to time 
hereafter apply to said bank to discount for them bills of 
exchange, notes and bonds made, drawn, indorsed, accepted 
or guaranteed by said firm, and may from time to time 
become indebted to said bank or liable to it for money 
advanced or otherwise; now, therefore, if the said firm of 
James M. Todd ¢ Co., shall well and truly pay to said bank 
or its assigns all liabilities of whatever nature which they 











Jan 


her 
or ¢ 
thi 


Co 
ne 
on 
mi 


— << 





COURT OF APPEALS OF WEST VIRGINIA. 15 








Jan’y Term, Nichols’ Ex’r vs. Porter. 1867. 





hereafter incur to said bank, then this obligation shall be void, 
or otherwise it shall remain in full force. It is agreed that 
this obligation shall apply to any and all liabilities which 
may be hereafter incurred by said firm of James M. Todd & 
Co. to said bank, notwithstanding one or more of the part- 
ners now constituting said firm may withdraw therefrom, and 
one or more new partners be admitted, and whatever change 
may hereafter be made in the members of said firm. 
ABIJAH N. JOHNSTON, [SEAL. ] 
Asa D. Jonnston, — [SEAL.] 
Ww. M. Berryui., [SEAL | 
JAMES 8S. PorTER, [ SEAL. ] 
Teste: 
John C, Bloomfield. 
John McGaughy. 

The firm became involved in 1858, and on the 16th day of 
July in that year, gave their individual bond to the N. W. 
Bank for 20,000 dollars, and arranged to retire all their 
obligations to the bank, except those which were not then 
due and which were afterwards the basis of this suit, 
amounting in the aggregate to 3,375 dollars. They subse- 
quently failed and made an assignment. On the maturity of 
the paper not due on the 16th of July as before stated, the 
bank brought suit against Johnston and others on the penal 
bond of 5,000 dollars, assigning as breaches the non-pay- 
ment of the paper. Pending this suit Porter, one of the secu- 
rities in the penal bond, paid the bank the amount due on the 
paper, and the suit by it was dismissed; which payment was 
made on the 12th day of November, 1862, and thereupon 
the cashier of the bank delivered him the bills of exchange, 
notes and bonds upon which he founded this suit, because, 
as he said upon the trial, Porter had paid the debt. 

Porter brought an action of assumpsit in February, 1863, 
against Todd, Johnston and Nichols, the firm of J. M. Todd & 
Co. to recover the money thus paid by him to the N. W. 
Bank, for the use of the firm. 

The declaration contained six special counts and the com- 
mon counts. The first count was for the amount of a bill 
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of exchange drawn on 7. J. Scott, of Memphis, Tenn., for 
699 dollars and 1 cent, by the defendants, but which was 
duly protested for non-payment. The second count described 
a note drawn in St. Louis, Mo., by H. G. Bilstein & Co., and 
alleged that on the 16th day of April, 1858, that firm made 
their note in writing whereby they promised to pay to the 
order of the defendants, J. M. Todd ¢ Co., six months after 
date, the sum of 352 dollars and 64 cents for value received, 
negotiable and payable without defalcation or discount; *it 
also alleged that the place appointed for the payment of the 
note was S/. Louis, in the State of Missour/, and that the con- 
tract was to be governed, as to its nature, obligation and 
interpretation, according to the laws of that State; that the 
defendants endorsed the note at Wheeling, in the State of 
Virginia, on the 20th day of April, 1858, and ordered and 
appointed the same to be paid to the plaintiff; that after- 
wards, in October, 1858, the note was duly protested; by 
means whereof the defendants, according to the laws of 
Missouri, become liable to pay the said sum of money with 
interest thereon and charges of protest, and being so liable, 
undertook, &e. ’ 

The third count was similar to the second, the note being 
made by the same parties at the same place, except as to 
amount and dates. 

The fourth count was for the amount of a note drawn by 
William Means, of Steubenville, Ohio, promising to pay to 
Means ¢ Bro’s, sixty days after date, 478 dollars and 1 cent, 
at the Citizens’ Bank of Steubenville, and which Means ¢ 
Bro’s had endorsed and ordered and appointed to be paid to 
defendants, and defendants had endorsed the note and ordered 
the same to be paid the plaintiff, at Wheeling, in the State of 
Virginia; and that the note had been duly protested. 

The fifth count was for a sum due in the same manner and 
form as the note drawn by the parties in the fourth, but dif- 
fered as to amount and dates. 

The sixth count was for a note made by Taylor ¢ Embree, 
payable to order of defendants, in Wheeling, at the N. W. 

*See Code 1860, Chap. 144, See. 7. oM 
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Bank, for 557 dollars and 83 cents, endorsed by defendants 
and protested for non-payment. 

Then followed the usual common counts for money paid 
out for use of defendants, &c. 

At the October term, 1863, it was agreed that the plea of 
non-assumpsit, entered by all the parties at a former term, 
should be regarded and taken for the plea of William Nichols, 
executor of Hugh Nichols, dec’d, late one of the members of 
the firm of J. M. Todd § Co., he having died pending the 
suit; and Johnston and Todd, other members of the firm not 
appearing, judgment was had against them for the sum of 
3,376 dollars and 49 cents, damages, with interest from the 
11th day of September, 1862. At the December term, 1863, 
the defendant demurred to the declaration and each count 
thereof, and the cause was heard by the court, a jury being 
waived, as against the executor, and judgment entered for 
the plaintiff for 3,375 dollars with interest from the 12th day 
of November, 1862. 

The defendant excepted to the opinion of the court in thus 
entering judgment against him; he also moved for a new 
trial which was denied him and he again excepted, 

It was proven upon the trial, in addition to what has 
already been stated, that the notes of Bilstem g Co. and 
Means were delivered by the cashier to the testator, Hugh 
Nichols, and that at his request they were forwarded respec- 
tively to St. Louis and Steubenville, for collection, and that the 
sum of 379 dollars and 47 cents had been realized on the 
Means notes, and that Nichols, testator, had paid the N. W. 
Bank the expenses paid by the bank in the effort to make 
collection of the Bilstein notes; that several of the members 
of the firm, but not that the witness Lamb, cashier, remem- 
bered, Hugh Nichols specially, admitted their liability on the 
Scott acceptance and Taylor ¢ Embree note. That from the 
time the paper declared on fell due, the cashier applied to 
several members of the firm of J. M. Todd ¢ Co. to arrange 
them but that they failed to do so; that the plaintiff, Porter, 
had no notice of the articles of co-partnership, being a pri- 
vate matter between the parties; and that at the time the 

VoL. I. 2 
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plaintiff idasied the penal bend of 5,000 dollars, witness pate S 
fon, one of ‘the members of the firm, told him that each of the 
members of the firm were to give a bond of like amount. 

Nichols’ executor, applied to this court for a supersedeas, 
which was granted. 


Z. Jacob, for the plaintiff in error, insisted that the demur- 
rer to the first count ought to have been sustained, as also to 
the other counts. 

That no judgment on the first six counts can be sustained 
or ought to be given, because the evidence does not show 
that the bill and notes were negotiated or transferred by the 
bank to any one, but that they were paid and so satisfied and 
extinguished. 

That on the common esunts, Porter cannot and ought not 
to recover, because he has no demand against Nichols or his 
estate. That so far as Nichols was concerned, Porter's intru- 
sion into this affair was merely ro/unfary on his part, being 
without request or consideration on the part of Nichols or 
Todd. That Porter was the surety ef Johnson, and not of 
Nichols or of J. M. Todd & Co. That Porter did not make 
the payment for Michols or on his account, or at his request, 
in law or in fact. That Porter’s obligation to the bank arose 
out of his executing the 5,000 dollar bond, and his doing so 
was a voluntary intrusion on his part without any request of 
Nichols or of Todd § Co. That a party merely paying a debt 
for which another is bound, does not make such other per- 
son his debtor, or himself the surety or creditor of such other 
person. 

Also that said notes and each of them were not negotia- 
ble, and that they were paid and satisfied when they came to 
Porter’s hands; that neither he nor the estate of Nichols is 
liable to Porter for the debt or debts in the declaration men- 
tioned. 


James S. Wheat, for the defendant in error, insisted: 
First—In signing the penal bond, the defendant in error 
became the security to the North Western Bank of Virginia, 





COURT OF APPEALS OF WEST VIRGINIA. 19 





Jan’y Term, Nichols’ Ex’r vs. Porter. 1867. 





for the firm of James M. Todd ¢ Co., and not for A. N. 
Johnston individually. 

Second—As the security in said penal bond, the defendant 
in error paid to the North Western Bank of Virginia, the 
several protested notes and bills mentioned in the declara- 
tion, all of which were negotiable paper, for the payment 
whereof said J. M. Todd ¢ Co., were liable. Such payment 
was not a voluntary one; and the defendant in error, became 
lawfully the holder of said paper, for value. 

Third—Although thus the holder of this paper supra pro- 
test, he was, by the eperation of the law, under the facts 
shewn in this cause, substituted to all the rights, although 
subject to all the liabilities, of the North Western Bank of 
Virginia, the holder at the time of protest. 


MaxweEL., J. This was an action of assumpsit in the cir- 
cuit court of Ohio county in the name of James S. Porter 
against James M. Todd, Abijah N. Johnston, and Hugh 
Nichols, late partners in business under the firm name of J. 
M. Tedd & Co. 

The declaration contains six special counts and the usual 
common counts, 

At the first term of the court after the declaration was 
filed the death of Hugh Nichols, one of the defendants was 
suggested on the record and the office judgment had at 
rules set aside, and the cause revived against William Nich- 
ols, the executor of the last will and testament of Hugh 
Nichols, deceased, by and with the consent of the said exec- 
utor, and all of the defendants joined in filing the plea of 
non-assumpsit; but at a subsequent term of the court, by 
consent of the plaintiff and defendant Nichols, as executor 
as aforesaid, it was ordered the said plea be taken and 
regarded as the plea of the said Nichols only, allowing the 
office judgment had at rules to stand as against the defen- 
dants Todd and Johnson, and thereupon the court assessed 
the damages and rendered a judgment on the writ of inquiry 
against the said defendants Todd and Johnston for 3,376 dol- 
lars and 49 cents, the amount of the damages assessed with 
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interest and costs. Afterwards at another term of the court, 
the defendant Nichols demurred generally to the plaintiff’s 
declaration and to each count thereof, and the plaintiff 
joined in the demurrer, which @emurrer being considered 
by the court was overrulea, and the parties waiving their 
right to have the issue tried by a jury referred the whole 
matter of law and fact to the court, on consideration whereof, 
the court rendered a judgment against the defandant Nich- 
ols, as executor as afoeesaid, for 3,375 dollars damages, with 
interest and costs. he defendant Nichols excepted to the 
opinion of the court and the court gave a bill of exception 
certifying all the facts proved on the trial. 

The point is not “made and distinctly stated in writing in 
the cause” as to whether or not the case was properly 
revived against the executor of Hugh Nichols, deceased, by 
the consent of such executor and is therefore not “ consid- 
ered or decided.” 

The first error complained of is that the court below erred 
in overruling the demurrer to the declaration and to each 
count thereof. 

Upon a careful examination, I am satisfied that all the 
counts contained in the declaration are good except the see- 
ond and third and that the demurrer was properly overruled 
us to all the counts except the two named. The second and 
third counts are, in substance, the same, the only difference 
being in the amount and dates of the notes declared on and so 
that what is a good objection to one is equally a good objec- 
tion to the other. The second count charges that, ‘on the 
16th day of April 1858, at the city of St. Louis, in the State 
of Missouri, H. G. Bilstein & Co. made their certain prom- 
issory note in writing bearing date the day and year last 
aforesaid, whereby they promised to pay to the order of the 
defendants, by the name and style of Messrs. J. M. Todd & 
Co., six months after the date of said note, the sum of 352 
dollars and 64 cents for value received negotiable and paya- 
ble without defalcation or discount, and then and there 
delivered the said promissory note to the said defendants.” 
This count contains the further averment, “that the place 
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appeinted in and by the said promissory note for the per: 
formance of the contract, the place where the said note was 
made and signed to wit: the city of St. Louis is in the State 
of Missouri; and so the contract as to its validity, nature, 
obligation, and interpretation is to be governed by the laws 
of that State.” Then follows the further averments, “that 
after the making of the said promissory nete and before the 
same became payable, to wit: on the 20th of April 1858, at 
the city of Wheeling, in the county of Ohio, aforesaid, in the 
State of Virginia, the said defendants J. M. Todd & Co., to 
whom or to whose order the payment of the said sum of 
money in the said promissory note specified was to be made, 
for value received, endorsed the said promissory note and by 
their endorsement ordered and appointed the said sum of 
money in the said note specitied, to be paid to the plaintiff 
and then and there delivered the said nete so endorsed to 
the plaintiff.”’ 

The averments then follow that, when the note fell due, 
it was duly protested as to the maker and endorsers for non- 
payment, and that by reason of the non-payment, protest 
and notice, the defendants as the endorsers became liable to 
pay to the plaintiff the amount of the note with interest 
thereon. 

This count presents the question as to the liability of an 
endorser or more properly of an assignor, within this State, 
of paper not negotiable by the laws of this State although 
it may have been negotiable by the laws of the place where 
it is made. This count eontains no averment that the 
makers of this note are insolvent er that due diligence has 
beet used, without avail, to make the money off of them, or 
that due diligence would not have made the money; but 
seeks to place the liability of the assignors, treating them as 
endorsers, solely on the ground that the paper is negotiable 
at the place where it is made. 

Under the laws of Virginia, and the laws of this State are 
the same, such a note as is described in this count is not 
negotiable, and to make the assignor of such a note liable 
for its payment it is well settled, that the maker must be 
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shown to be insolvent at the time the note falls due, or at 
the time it is assigned, if assigned after it falls due; or 
that due diligence has been used against the maker with- 
out making the money, or by the use of due diligence the 
money could not have been made. 

The fact that the note may have been negotiable at the 
place where it is made will not alter this rule, because the 
making and endorsing, or assigning a note, are separate and 


mee 


distinct contracts, each governed by the law of the place of 


the contract. 2 Parsons on Notes and Bills, 347-8; Wil- 
liams vs. Wade, 1 Met., 82,83; Daw vs. Rowell, $2 N. H., 49; 
Dunn vs. Adams, 1 Ala., 527; Russell vs. Buck, 14 Vt., 147; 
Allen vs. Merchants’ Bank, 22 Wend., 215. 

The facts averred in this count not being sufficient to make 
the defendants as assignors, liable for the payment of the 
amount of the note, the demurrer to it, as well as to the 
third count, was well taken and should not have been over- 
ruled. 

The next cause assigned as error is, that the judgment is 
contrary to the evidence in the cause. 

This cause assigned as error presents the inquiry, first, 
whether the judgment is supported by the evidence under 
the special counts, and if not whether the evidence is suf- 
ficient under the common counts. 

The facts certified show that the notes with the endorse- 
ments thereon, together with the protest thereof described 
in the second and third counts, were in evidence, and it seems 
to me clear that the plaintiff was not entitled to recover the 
amount of them under such counts, for the reason given 
when considering the demurrer to these counts. ‘ 

The evidenee under the first, fourth, fifth and sixth counts, 
I think, was sufficient to warrant a judgment on each and 
every one of them. Code of Virginia, 1860, p. 629, § 11; 
Hayes vs. North Western Bank of Virginia, 9 Gratt., 127. 

It does not matter that the paper came into the possession 
of the plaintiff after it was protested for non-payment, Davis 
vs. Miller ¢ Co., 14 Gratt., 1. 

It remains to inquire whether or not the judgment ren- 
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dered on the paper described in the second and third counts, 
is warranted under the common counts. 

By the bond executed to the North Western Bank of Vir- 
ginia, Which was executed in conformity to terms of the 
articles of co-partnership of J. M. Todd & Co., Porter as the 
surety of Abijah N. Johnson, became liable to pay to the 
said bank all habilities of whatever nature, which the said 
J. M. Todd & Co. might incur to the said bank, or bills of 
exchange, notes, and bonds, made, drawn, endorsed, aecep- 
ted or guaranteed by the said firm and discounted by the 
said bank to the extent of 5,000 dollars, the penalty of the 
bond. 

It appears from the facts im this case that all the paper 
described in the declaration was discounted by the North 
Western Bank for the use and benetit of the said J. M. Todd 
& Co., and that the paper described in the first, fourth, fifth 
and sixth counts is commercial paper, which was regularly 
protested so as to make the said J. M. Todd & Co. liable to 
the bank for the payment of the amount thereof. The paper 
described in the second and third counts was not negotiable 
m this State, but was nevertheless protested for non-payment. 
After the paper, described in the declaration, was protested, 
Porter paid the amount thereof to the bank. 

It seems to me that the amount of the paper described in 
the first, fourth, fifth and sixth special counts might have 
been reeovered under the common counts as money paid for 
the use and benefit of J. M. Todd & Co., because the said 
firm had become liable to pay it to the bank and the said 
Porter by the terms of the bond was bound to pay it. Hall 
vs. Smith, 5 Howard, 96; Erall vs. Smith, 8 Term R., 310; 
Child vs. Worley, Id., 610. 

The paper described in the second and third counts was 
not negotiable in this State, and the said J. M. Todd & Co. 
were not liable to the bank for the payment thereof until the 
bank could first show the use of due diligence against the 
makers of the notes without making the money, or show 
some sufficient reason why the use of due diligence would 
have availed nothing; neither of which was done in this ease. 
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The said J. M. Todd & Co. not being liable to pay the 
amount of these notes to the bank, Porter was not bound 
by the terms of his bond to pay it to the bank, so that the 
payment of Porter was a voluntary payment and he is not 
entitled to recover for money paid under such cireum- 
stances. 

I am of opinion that the judgment complained of ought 
to be reversed with costs to the plaintiff in error, the demur- 
rer to the second and third counts sustained, and that judg- 
ment ought to be entered in favor of the plaintiff below against 
the defendant below as executor, &e., for the amount of the 
paper described in the first, fourth, fifth and sixth counts, 
with interest thereon. 


The other judges concurred. 


JUDGMENT REVERSED. 
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* Absent, HARRISON, J. 


Tuomas F. Conaway vs. JAMES ODBERT. 


January Term, 1867. 


~ 


. A judgment obtained against a subsequent endorser is not conclusive against 
a prior endorser; but in order to make him responsible, where the subse- 
quent endorser has paid the debt, his liability must be fixed as though no 
judgment had ever been obtained. 

2. But when such liability is fixed, a security of the subsequent endorser in a 
forthcoming bond, is entitled to be substituted into the shoes of his prin- 
cipal to the extent of that liability; but before he can take the place of 
the judgment creditor, such creditor must be a party to the suit. 

3% Where a forthcoming bond was given on an execution issued in contraven- 
tion to the stay law, no advantage can be taken of this fact to defeat the 
question of substitution between sureties, or change the liability of 
endorsers; however much it may have been good ground for quashing 
the execution. 

4 No assignment of a judgment will deprive a prior endorser of any rights 
and equities he may have or be entitled to, against a subsequent endorser- 

5. It is error in a circuit court to decree the sale of land, unless it 
appears that the rents and profits will not satisfy the debt in five vears. 

6. It is error to decree the costs on a forthcoming bond where a subsequent 
endorser is tryjng to fix a liability on a prior endorser. 

Jonathan H, Haymond executed a note to Thomas F. Con- 
away on the 25th day of February 1861, payable four months 
after date, negotiable and payable at the Fairmont Bank, in 
Marion county, in Baltimore funds. Conaway endorsed the 
same to Hnoch P. Fitch, who endorsed it to Shipley, Roane & 
Co., merchants of the city of Baltimore. The note not being 
paid at maturity was protested, and was paid off by Shipley. 


*See page 1. 
Judge LE. C. Bunker, of the XI circuit, was called to the bench. 
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Roane § Co., who brought suit thereon, in the district court 
for the western district of Virginia, and at the April term 
1862, obtained judgment against Fitch for 1,402 dollars and 
96 cents with interest from the 28th day of June 1861; the 
» suit being dismissed as to Haymond and Conaway for want of 
jurisdiction. 

They obtained leave to withdraw the original paper from 
the records of that court, and subsequently brought suit in 
the circuit court of Marion county against Haymond and Con- 
away and obtained judgment against them at the spring 
term 1862, for the same amount. An execution was issued 
on this latter judgment on the 15th day of February 1864, 
and returned “ not executed by order of plaintiff’s attorney.” 

An execution was issued from the clerk’s office of the dis- 
trict court on the 14th day of May 1862, against the goods 
and chattels of Fitch, and one Jesse J. Fitch executed a forth- 
coming bond, with James Odbert as surety, conditioned for 
the delivery of certain property of Enoch P. Fitch purport- 
ing to be levied upon by virtue of the execution, to satisfy 
the judgment, and 27 dollars and 35 cents costs, and 50 dol- 
lars and 20 cents commission to the marshal of the district. 
On the 2nd day of October 1862, Jesse J. Fitch paid the 
attorney, I. C. Goode, of Shipley, Roane ¢ Co. 1,609 dollars 
and 22 cents, the amount due on the forthcoming bond, and 
took his receipt; which sum he was furnished by Odbert the 
surety, as he subsequently stated, and which will be hereaf- 
ter more fully explained. 

At the November rules 1864, Odbert filed a bill in the 
clerk’s office of the circuit court of Marion county against 
Conaway, and Jesse J. Fitch, administrator ot EK. P. Fitch, 
deceased, alleging the facts heretofore stated, and that at the 
time the forthcoming bond was executed Enoch P. Fitch, the 
brother of Jesse J. Fitch, was in the U. 8. army, and at the time 
specified for the delivery of the property mentioned therein, 
neither #. P. Fitch nor J. J. Fitch delivered the same, nor 
could he, Odbert, find any such property of E. P. Fitch to 
deliver; and that the bond become forfeited and had the 
force of a judgment against him. That by reason of his 
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having been compelled to pay the debt as surety of Fvich he 
acquired the right to be substituted to all the rights, equities 
and liens of the plaintiffs Shipley, Roane ¢ Co. against EF. P. 
Fitch, and also against Haymond and Conaway ; and inasmuch 
“as Haymond as payor, and Conaway as payee and first 
endorser of the note, were liable over to E. P. Fitch as sub- 
sequent endorser, that when he was compelled to pay the 
amount of the claim, for #. P. Fitch, he immediately became 
substituted into the shoes of #. P. Fitch, and was entitled 
to all his rights and equities against Conaway and Fitch, inde- 
pendently of any assignment of the judgment or agreement 
to that effect; and that at the time he so paid the money for 
EK. P. Fitch it was well understood that he was to have the 
benefit of each and both the judgments as fully as Shipley, 
Roane § Co. or KE. P. Fitch could have; and that in pur- 
suance of this understanding, M. C. Goode, attorney for Ship- 
ley, Roane & Co.; on the 3rd day of June 1864, assigned to 
him the judgment against Haymond and Conaway, and all 
liens created by the same; of which understanding Conaway 
had notice at the time of the payment. He further alleged 
that after paying the claim, he gave it into the hands of an 
attorney, P. H. Keck, Ksq., for collection, to whom Conaway 
frequently promised to pay it; but that Conaway finally 
retused to do so, and had colluded with one George D. Hrans 
to cheat and defraud him out of his just rights in the prem- 
ises, and had pretended to purchase of Hvans, bonds and 
notes, due from HE. P. Fitch to Evans, for a sufficient amount 
to cover the judgment, and claimed to be entitled to off- 
set them against the claim of the orator. He charged that 
the bonds and notes were procured after the orator’s equita- 
ble right of substitution aecrued, and after Conaway’s knowl- 
edge of that fact, and after his promises to pay him; and 
that the bonds and notes were not purchased by Conaway 
for a valuable consideration, but were procured as an exper- 
iment, to be accounted for to Evans only in the event of his 
being able to offset them against the orator’s claim. That 
the bonds and notes if fairly purchased, were so purchased 
after the death of E. P. Fitch, and were claims against his 
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estate, and even upon the supposition that the judgment of 
Shipley, Roane ¢ Co. really belonged to Fitch’s estate, it must 
be paid to his administrator and by him be paid out accord- 
ing to law, but he claimed that the judgment and liens cre- , 
ated thereby in equity, belonged to him, by rights and 
equities created anterior to Fitch’s death. He also alleged 
that Fitch’s estate was wholly inselvent, and that Haymond 
was also insolvent and beyond the jurisdiction of the court. 
He asked the defendants to say whether it was not the under- 
standing at the time he paid the money that he was to have 
the benefit of the judgments, all liens and equities created 
thereby, in the same manner that Shipley, Roane ¢ Co. were 
entitled thereto; whether Jesse J. Fitch did not pay the 
money of the complainant to J. C. Goode, the attorney for 
Shipley, Roane ¢ Co., mentioned in the forthcoming bond; 
and whether defendant Conaway did not know that the com- 
plainant had been compelled to pay as surety of HE. P. Fitch, 
the recovery of the judgment, before he obtained the notes 
or bonds from Hrans, and whether he did not, before he 
received or obtained them, promise the complainant in per- 
son or his attorney to refund or pay the amount of his judg- 
ment to the complainant or his attorney; when he received 
the notes or bonds and what the compensation paid for them, 
and whether there was not an agreement or understanding 
between Evans and defendant that in the event he did not 
succeed in effecting a set-off against the complainant’s 
claim, that he was to return them to Hrans. He asked that 
he be substituted into the shoes of Shipley, Roane ¢ Co. and 
EL. P. Fitch, and all the rights and liens ereated against Con- 
away or Fitch, as of the 2nd day of Oetober 1862, and that 
the real estate of Conaway be decreed to be sold to reimburse 
the complainant. 

Conaway answered at the December term 1864, after hav- 
ing demurred to the bill, which was overruled, confessing 
that he endorsed the note as alleged in the bill, and also that 
judgments had been obtained as asserted by the complain- 
ant; that he endorsed the note for the accommodation of 
Haymond and Fitch, and not for the purpose of profit or 
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gain to himself; he did not ails the leanlity of dove execu- 
tion issued by the district court, because there was a stay 
law in operation at the time of its date, and also because Fitch 
was in the army of the United States; he also averred that 
the law did not permit or recognize any other party as a 
proper one to give a forthcoming bond except the debtor, and 
if the complainant paid the amount of any execution issued 
thereon, as the surety of Jesse J. Fiich, it was a voluntary 
payment and he could not call on respondent to be reim- 
bursed therefor; but that he was intormed and believed that 
E. P. Fitch had furnished the money to pay the same; that 
he held a claim against Fitch prior to his death, and that he 
had said, after learning that L’i/ck had paid off the judg- 
ment, that he would settle it with him, meaning thereby 
that he would adjust it with #<ch, but he had not nor never 
did recognize the complainant in the matter; that he held 
claims against J’ch more than sulficient to extinguish the 
amount of the judgment and insisted on the same as an off- 
set against it; that he held a bond against said BL P. Fitch, 
assigned to him by George D. drais on the Sth day of May 
1864, that it was for the sani of 1,425 dollars and 37 cents 
with interest from the 22nd day of May, 1852, and that he 
paid a valuable consideration for it, and it was properly a 
set-off against the judgment; be denied the right of the 
complainant to inquire of him as to the consideration he paid 
‘for the bond, as it was irrelevant; he further denied having 
any understanding about the debt with the complainant, and 
did not admit his liability as endorser; he then gave a list 
of his real-property as required by the bill; he further stated 
that he was informed and believed that £. 2. &itch by his 
agent paid off the debt and took a receipt from the attorney 
of Shipley, Roane & Co., and that afterwards the complainant 
got possession of the receipt and took it to the then late attorney 
of Shipley, Roane & Co., and prevailed on him to cancel the 
receipt and give him an assignment of the judgment; he 
claimed that the attorney lad no power over the claim after 
he had colleeted the debt and paid over the money, and no 
authority to assign the payment, and the same was a void 
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act; and that he had no power to cancel the receipt without 
the consent of Fitch and Shipley, Roane ¢& Co., which had 
never been given. He further insisted that the moment the 
judgment in the district court was discharged, it operated as 
a full discharge of the judgment in the circuit court of 
Marion county, and no after act of any of the parties could 
revise it, and that the complainant not having shown him- 
self connected with H. P. Fitch, had no rights that the court 
could entertain, either against Fitch’s estate er the respon- 
alent. | 

The complainant excepted to the answer for not being 
sufficiently full in answer to interrogatories, which was sus- 
tained, and the defendant Conaway was required to answer 
more fully. 

At the September term, 1865, he filed an amended answer, 
stating that he was to give Evans 1,500 dollars fer the bond 
of Fitch purchased by him, and gave his notes for the sarne 
payable in three equal installments; that he purchased the 
same with the view of making the money on it, and insisted 
on it as a set-off, and that he expected to recourse on Evans 
if it was not allowed, or he could not make it out of the 
estate of Fitch; that he regarded the purchase from Kvans 
as a valid one; that he had been informed that the negotia- 
ble note originally sued on was in fact executed for the 
accommodation of Fitch, and that he was principal therein, 
and got the benefit of the money raised on it. 

The assignment of the judgment by M. C. Goode, and 
which was endorsed on the back ef an attested copy taken 
from the judgment decket of Marion county, was in the fol- 
lowing words: “I assign the within judgment and all liens 
thereby created, to James Odbert of Monongalia county, West 
Virginia, said claim having been paid by said Odbert through 
J.J. Fitch, October 2nd, 1862, upon a F. C. Bond given or 
execution issued from District Court of U. 8. for Western 
Distriet of Virginia—June 3rd, 1864. 

Shipley, Roane ¢ Co. 
By M. C. Goode, their attorney.” 
The deposition of Jesse J. Fitch, stated that in the spring 
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of 1862, the marshal of the U. 8. court came to Morgantown 
with an execution against his brother #. P. Fitch, for a sum 
over 1,400 dollars, in favor of Shipley, Roane g Co.; that his 
brother was absent in the U. 8. army, that he attended to his 
brother’s business while he was so absent; the complainant 
agreed to go into a forthcoming bond, which was accord- 
ingly given, the complainant being security; the bond was 
forfeited, and witness told complainant if he would pay it 
off, he would write to his brother #. P. Fitch, and get him 
to arrange it: witness was doing business tor complainant at 
the time and had money belonging to him in his hands, 
which he directed him to take and pay off the judgment on 
the ferteited bond, which he did, and paid tt to 17. C. Goode, 
attorney for Shipley, Roane & Co, Witness took receipt in the 
name of his brother #. P. Fitch, because, he stated, that in 
taking it any other way his brother as subsequent endorser 
would have lost the lien against defendant Conavray, as a 
prior endorser; Goode, the attorney, told witness that Ship- 
dey, Roane & Co. had obtained judgment against Conaway and 
Haymond in Marion county, and that he would have the judg- 
ment assigned or transferred any time when requested so to 
do, and thus give the party paying it the benefit of the lien. 
As administrator of #. P. Fitch, negotiable notes, due bills, 
&e., in favor of said Fitch against George D. Kvans came to 
his hands, but he knew nothing of them except what 
appeared on their face; (these notes, &c., were of various 
dates and payable at several banking houses, amounting in 
the aggregate to several thousand dollars; nothing farther 
appeared, concerning them, in the cause:) witness solicited 
complainant to go on the forthcoming bond in behalf of his 
brother EL. P. Fiteh, who was absent, and without any spe- 
cial solicitation from him to that effect. 4. P. Fitch died 
about the 31st of May, 1864; witness had no authority in 
writing to attend to his brother’s business. 

The deposition of P. /7. Keck, stated that in June, 1862, 
at the instance of Jesse J. Fitch and as counsel for EF. P. 
Fitch he opened a correspondence with defendant Conaway 
in relation to the judgment of Shipley, Roane & Co. with 
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reference to Conaway’s primary liability as first endorser of 
the note, and that he conducted it as counsel of E. P. Fitch; 
that he received a number of letters from him in relation to 
the matter, and that the purport of them all was that he 
would settle and pay the claim, down to January, 1864; two 
letters were filed with his deposition dated, respectively, 
August 2nd, and August 17th, 1862; the first stated, that he 
was anxious to settle the matter, and would make an effort 
to do so without suit; that if he could see Mr. Fitch he 
thought the matter could be arranged; the second stated as 
follows: “In answer, [ will say that I will pay the larger 
portion of the money within four months, and the balance in 
a short time, if this will suit,’ and reiterated that he did not 
wish a suit. It further stated that he did not mention com- 
plainant Odbert’s name in the matter, to the defendant, until 
January, 1864, that his reason for not doing so was that 
Odbert was merely security in the forthcoming bond; that 
until the time the money was paid in October, 1862, the cor- 
respondence was at the instance of EL. P. Fitch, but after 
that time it was at the instance of complainant Odbert; that 
after January, 1864, witness had two personal interviews 
with Conaway, in which he was informed by him that the 
money was due Odbert, and he promised to pay him in a 
short time; that afterward in reply to a letter on the subject 
he stated that he did not owe Qdbert anything, and as to 
Fitch he had claims enough in his hands to offset any 
indebtedness to him. 

The deposition of M. C. Goode stated in substance, that he 
gave a receipt to Jesse J. Fitch who paid him the amount of 
the debt in the execution, and that he subsequently assigned 
the judgment as before shuwn. | 

The defendant Conaway filed depositions of Howard and 
other parties in Baltimore, tending to show that #. P. Fitch 
was the beneficiary party in the original negotiable note and 
received the money therefor. 

At the October term, 1865, the circuit court of Marion 
rendered a decree substituting the complainant Odbert to all 
the rights, liens and equities of Shipley, Roane & Co. against 
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defendant Gus ay, and Rained the sum of 1,609 doliaes 
and 22 cents with interest thereon from October 2nd, 1862, 
and costs, against him. It also provided that if he did not 
pay off the sum decreed in ninety days that a commissioner 
named should sell so much of his real estate as would be 
sufficient to satisfy it, under the usual conditions. 

Conaway appealed to this court. 


Lee and Edmiston, for appellant, insisted on the following 
points, which were made in the petition for an appeal: 

1. Upon the pleadings and proofs in the cause, no case is 
made entitling the complainant to the relief afforded him by 
the said decree, on the principle of substitution, or any 
other principle of the Court of Equity. 

The relation existing between Conaway the payee 
and first endorser of the note, and #. P. Fitch as subsequent 
endorser, was not such relation of principal and surety as 
would have entitled #. P. Fitch, if he had paid the judg- 
ment in the Federal Court, to which Conaway was not a 
party, to be substituted to the lien of a separate judgment 
in the State Court against him, to which Z. P. Fitch was no 
party, and the complainant coming in under him could stand 
in no better position. 

The complainant, in giving the forthcoming bond, 
and paying the amount of the same (if he did pay it,) was a 
mere volunteer. He gave the bond in the absence and with- 
out the knowledge or consent of £. P. Fitch, who was in the 
military service of the United States, and was not at the 
time, under the law, liable to the execution. By such vol- 
untary action on his part, appellee could not constitute him- 
self a creditor of either #. P. Fitch or Conaway. 

3. If appellee paid the amount of the forthcoming bond, 
he paid it as the surety of J. J. Fitch, who was the princi- 
pal therein, and he acquired by such payment no equity as 
against EL. P. Fitch, and still less as against Conaway, who 
was “ party to the judgment. 

. The execution against FE. P. Fitch was invalid and 
eaien being forbidden both by the Stay Law, then in force. 
Vv OL. Il. 3 
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and by the act protecting persons in the military service of 
the United States, against the levy of executions upon their 
property. 

5 .There is no proof that the execution was levied upon 
the property of H. P. Fitch. The execution and return 
thereon, are not exhibited in the bill, nor given in evidence; 
and the mere recital in the forthcoming bond given by J. J. 
Fitch as principal, with appellee as surety, that the execution 
had been levied on property, without saying whose property, 
is no evidence of such a levy, either as against F. P. Fitch 
or Conaway. 

6. It is plain, from the evidence of Howard, that the 
note was discounted tor the benefit of Haymond and LE. P. 
Fitch, end that the latter participated in the proceeds. He, 
or the appellee coming in under him, can therefore make no 
valid demand upon Conaway as a surety for HL. P. Fitch 
founded upon his endorsement. 

7. The cancellation of the receipt given by the attorney 
of Shipley, Roane & Co., and the pretended assignment of the 
judgment which the attorney undertook to make, some 
twenty months after the same had been fully satisfied, was 
unautherized and. invalid, and cannot in any respect 
strengthen the appellee’s case, especially as it was made 
after the assignment of Z. P. Fitch’s bond to Conaway by 
Evans. 

8. The promises to settle the matter proven to have 
been made by Conaway, were evidently made under the 
belief that the claim was preferred on behalf of F. P. Fitch, 
and without the knowledge of the pretended equity of 
appellee. P 

9. The court erred in disallowing the off-set claimed for 
the amount of Z. P. Fitch’s bond assigned by Evans. Cona- 
way was catled upon by the bill to disclose the facts relating 
to this offset. His answer is fully responsive, and is evidence 
forhim. He acquired this claim in the lifetime of E. P. Fitch, 
as it was assigned for value on the 4th day of May, 1864, 
and Fitch died about the 31st day of that month. He denies | 
notice of pretended equity of complainant when he took the 
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assignment, and none is proven. The offset was a valid 
one, and should have been considered and allowed by the 
eourt. 

10. It was error for the court to decree against Conaway, 
in the state of parties before the ceurt. Neither J. H. Hay- 
mond, the principal debtor, nor J. J. Fitch, in his own right 
as principal in the forthcoming bond, nor Shipley, Roane & 
Co., the judgment creditors, were made parties in the cause. 
They should have been before the court. 

11. The court erred in decreeing against Conaway, for the 
gross amount of the principal, interest and costs in the 
Federal Court, both of the suit upon the note, and of the 
motion on the forthcoming bond, including the interest on 
the interest and costs named in the judgment on the note. 
Conaway was no party to the judgment in the Federal Court 
and was not liable for any of the costs of that court; and if 
liable at all, was only liable to the principal for the judg- 
ment in the Marion circuit court, with continuing interest 
until paid, and the costs af that court. 

12. It was error to decree a sale of Conaway’s land under 
the judgment lien, in the absence of any allegation or 
proof that the rents and profits would not keep down the 
interest and pay the principal within five years, and without 
any inquiry upon that subject; and this especially, as from 
the allegations of the answer upon this subject, the rents 
would have been sufficient to discharge both principal and 
interest within five years. 








P. H. Keck, forthe appellee. 


Maxwe LL, J. The appellee claims the right to be substi. 
tuted to all the rights of the administrator of Enoch P. Fitch, 
deceased, as well as to all the rights of Shipley, Roane & Coy, 
as against the appellant Conaway as the first endorser of 
the negotiable note made by Haymond and endorsed by 
Conaway and Fitch. He claims that the judgment in the 
cireuit court of Marion county, in favor of Shipley, Roane & 
Co. against Conaway and Haymond, is conclusive against 
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the said Conaway in favor of the administrator of the said 
Fitch. 

I think there is no doubt but that Odbert is entitled to be 
substituted to all the rights and remedies of the administra- 
tor of the said Fitch as against the said Conaway, but being 
substituted to these rights and remedies, what are they? 
Has the administrator of Fitch if he had paid the judgment 
on the forthcoming bond in the Federal Court, the right to 
be substituted to the place of Shipley, Roane & Co. as to the 
judgment against Conaway and Haymond?. I understand 
the rule to be that a surety paying the debt of his principal 
is entitled to be substituted to all the liens, sureties, rights 
and remedies of the creditor against such principal debtor, 
subsisting, at the time he became bound for the debt. 
Story’s Equity Jurisprudence, sec. 499; Powell vs. White, 11 
Leigh, 309; Robinson et als. vs. Sherman et als., 2 Gratt., 178. 

A co-surety paying the debt of his principal debtor is 
entitled to contribution against his co-surety and is entitled 
to all the liens, securities, rights, and remedies of the credi- 
tor against such co-surety to the extent of the relief that he 
is entitled to, but no further. 

In this case Conaway and Fitch were not co-sureties for 
Haymond, but separate sureties, with a contingent liability, 
each separate and distinct from the other, jointly liable, it 
is true, to the holder of the note endorsed by them, but as 
between themselves standing on their separate and distinct 
contracts, in which one may be liable and the other not lia- 
ble. - I think Conaway is not concluded by the judgment of 
Shipley, Roane & Co. against him, but as against him his 
subsequent endorser must fix his liability as fully as if there 
had never been any judgment against him. If this is not 
so he would be deprived of the right to show he was a mere 
accommodation endorser for the benefit of Fitch, and that 
no consideration for his endorsement passed, which would 
he a good defence to him. 2 Parscn on Notes and Bills, 27. 

Ie would be deprived of his right to raise objections to 
the consideration or want of consideration for the endorse- 
ment, to show setofts and equities against Fitch, to all of 
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which he is entitled under the law. Galliot vs. Lynch, 2 
Leigh, 503; Barker vs. Prentiss, 6 Mass., 482; Pearson vs, 
Pearson, 7 Johns., 28; Herrick vs. Carman, 10 Johns., 225; 
Schoonmaker vs. Roasa, &e., 17 Johns., 301. 

Any rule that would make the judgment against Cona- 
way and Haymond conclusive in favor of Fitch would make 
the judgment against Fitch conclusive in favor of Conaway, 
and if Conaway had paid the judgment against himself 
would entitle him to be substituted to the place of Shipley, 
Roane & Co. in their judgment against Fitch, and thus ena- 
ble Conaway to escape his liability as prior endorser which 
could not be done in that way. 

But when such liability is fixed against Conaway I see no 
reason why Odbert, being substituted to the rights and 
remedies of Fitch, might not be substituted to the place of 
Shipley, Roane & Co. as against Conaway, to the extent of 
said liability. But before this could be done Shipley, Roane 
& Co. would have to be made parties to the suit, which has 
not been done. 


I do not think there is anything in the objection that 
the forthcoming bond was void because it was founded on an 
execution issued at a time when it should not have been. 
This would probably have been sufficient cause to quash 
the bond if the objection had been made before judgment 
was rendered on it, but it is too late now. 


I do not think that Odbert is protected by the supposed 
assignment to him of the judgment against Conaway, 
because in the first place, Shipley, Roane & Co. are not par- 
ties to the suit; and in the next place if they were parties 
and the assignment regular in form it seems to me that it 
is not sufficient to deprive Conaway of his rights as against 
Fitch before referred to; in other words that the assignment 
of the judgment to Odbert would place him in a better sit- 
uation than he would be in without it. 


I think the court erred in not setting off the bond of Fitch 
held by the said Conaway, against the demand of Odbert, 
unless the said bond was subject to counter setoffs, as appears 
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to be indicated by the deposition of Jesse J. Fitch, and as to 
which fact there should have been inquiry. 

The court erred in decreeing the sale of the land of Con- 
away, when it does not appear that the rents and profits 
thereof will not satisfy the judgment in five years. 

If it was proper to render a decree for any sum the 
amount of the decree is greater than it should be, by the 
amount of the costs on the forthcoming bond. 

I am of opinion that the decree complained of ought to 
be reversed, and the cause remanded for further proceedings 
to be had therein on the principles herein indicated. 


The remaining judges concurred with Maxwell, J. 


DECREE. REVERSED. 
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*Absent, HARRISON, J. 
R.S. Smirn vs. Mary Lewis. 
January Term, 1867. 


1, The purchaser of land sold as delinquent for the non-payment of taxes 
under chapter 37 of Code of Virginia 1860, acquires such title and estate 
as was vested in the party assessed with taxes on account of whose delin- 
quency the sale was made, at the commencement of the year for which 
the taxes were assessed; therefore where the owner of land has previously 
executed a trust deed to secure the payment of money thereon, the pur- 
chaser of the same at a tax sale for delinquency only acquires the equity 
of redemption existing in the grantor in the trust; and the land is first 
liable to the payment of the trust lien. 


2. The circuit court of Wood county ordered the sale of certain real estate, 
which is made in the manner provided in the decree, and brings the price 
and value of 2,495 dollars; afterwards, and before the sale is confirmed 
the real estate is appraised according to the provisions of the fact of 
Legislature passed December 9th, 1863, at the sum of 2,800 dollars; S. 
one of the defendants objects to the eonfirmation of the sale, on the ground 
that he has complied with the requirements of the last section of the act, 
as was evidenced by the certificate of the Recorder filed in the papers of 
the cause, (but whether filed before or after the sale does not appear by 
the record,) and that the appraisement «ajter the sale was not a compliance 
with the act: HELD, 


That the decree of the circuit court confirming the sale is not erroneous, 
and is not one of which the appellant can complain, the property 
bringing more than the per centum required by the act. 


Mary Lewis filed a bill in the circuit court ot Wood county 
*See page 1. 

+ Be it enacted by the Legislature of West Virginia: 

1. Before any sale of property stayed by the provisions of the act passed 
January thirtieth, eighteen hundred and sixty-three, by the general assembly 
of Virginia, entitled “An act staying the collection of certain debts,” shall be 
made, it shall be the duty of the officer or person authorized to make such 
sale, to appoint three discreet and reputable freeholders, to affix a valuation 
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in April, 1865, alleging that in June, 1856, one Edward W. 
Lewis executed to Stephen C. Shav, trustee, a deed of trust 
to secure the oratrix in the payment of 1,500 dollars with 
intererest from November, 1853; the trust embraced two 
lots of land designated as “part of out lot No. 14” and “lot 
No 6 in Harris’ addition,” in the town of Parkersburg; that 
in 1859 the lots were returned delinquent for the non-pay- 
ment of taxes, and certified by the Auditor at Richmond to 
the sheriff of Wood county in 1860, according to law, as 
delinquent, and were sold in September, 1860, to one A. S. 
Smith, for the taxes and interest, but that on what day in 
September or what part of the lands were sold, or whether 
during a term of the county court, did not appear by the 
commissioner’s books, certified copies of which were filed 
with the bill. That in 1863, in March, William Hatcher, 
clerk of the county court of Wood county, executed certain 
instruments of writing purporting to be deeds conveying 








= 

on such property, in manner and form following, that is to say: the said 
appraisers shall take and subscribe an oath before some person legally author- 
ized to administer the same, to the effect that they will truly, justly, and 
impartially examine, estimate, and appraise the fair cash value of all such 
property as is exhibited to them for that purpose, and liable to sale. The said 
appraisers shall thereupon proceed to assess the value of each piece or parcel 
of said property as aforesaid, and make return of said valuation and appraise- 
ment, one copy tothe officer and another copy to the recorder’s office; to which 
they shall append their certificate that they have, after being duly sworn, 
fairly and impartially, to the best of their judgment, valued and appraised the 
property therein set forth; and each shall sign his name thereto with the 
proper date and place. 

2. The officer or person legally authorized to sell as set forth in the prece- 
ding section, may thereupon, having given such notiee of time and place as 
the law, decree or order, deed of trust or mortgage may prescribe, proceed to 
expose to sale to the highest bidder, the property so valued and appraised ; 
and if bidders are found to purchase such property at seventy-five per centum 
of the valuation and appraisement, then the sale shall be valid, and the prop- 
erty shall pass to the bidder or purchaser; but if the bids shall not be sev- 
enty-five per centum of the valuation and appraisement, then the sale shall 
not be valid, and the officer or person authorized to sell shall withdraw said 
property from sale for the time, but may from time to time at intervals of not 
less than ninety days, expose the same until purchasers may be found willing 
to bid the seventy-five per centum of the valuation and appraisement. 

3. No defendant shall be entitled to the benefits of the provisions of this 
act, who shall not before the day of such sale take and file in the office of the 
recorder of his county the oath prescribed in the act passed on the sixteenth 
day of November, eighteen hundred and sixty-three, amending and re-enac- 
ting the first section of the act passed on the twenty-sixth day of June, eigh- 


teen hundred and sixty-three, entitled “An Act concerning oaths and affirma- 
~ ” 
tions. 
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“part of out lot No 14” and “part of out lot No. 6” in Har- 
ris’ addition to the town of Parkersburg, to the said R. S. 
Smith, and that these instruments were duly acknowledged 
and admitted to record, and that Smith had taken possession 
of the lots and claimed to be the absolute and lawful owner 
of them. 

The oratrix charged that the listing of the part of out 
lot No. 14, was void for want of certainty of description, and 
that the sheriff had no authority to sell a part of a town lot; 
that the instruments purporting to be deeds were vague and 
indefinite and void for want of uncertainty, and that the 
return of sales made by the sheriff, who acted by deputy, 
was fatally defective and irregular, in not showing when the 
sales were made; by reason of which no title passed to 
Smith, but that the lots were still liable to the payment of 
her trust, and that in consequence of the sale for taxes, the 
trustee Shaw refused to act; she therefore asked the appoint- 
ment of another trustee and an order of sale to satisfy her 
claim secured by the trust deed. 

Smith answered that the proceedings were all regular; 
that the lien of the commonwealth which he purchased was 
paramount to the lien of the complainant’s trust; that the 
trust was only a lien upon what interest #. M. Lewis had, 
and that by operation of law that was forfeited to the com- 
monwealth and carried the lien of the trust, and that what- 
ever estate was vested in #. M. Lewis was in Smith by the 
deeds notwithstanding any irregularity that appeared in the 
proceedings, unless it appeared on the face of the same, 

The court ordered a sale of the lots, at the June term, 
1865, to satisfy the claim of the complainant, and appointed 
Joseph Spencer trustee in the place of Shaw. Spencer reported 
at the October term that he had made sale of the lots, and 
after satisfying the complainant’s lien there remained a sur- 
plus of 140 dollars and 25 cents, which was ordered to be 
paid to the defendant Smith upon his entering into bond in 
the penalty of 200 dollars, conditioned to abide any future 
order made in the cause in behalf of the defendant £. I. 
Lewis. 
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The defendant Smith excepted to the report, and objected 
to the confirmation of the sale on the ground that it was the 
duty of the trustee to have had the lots appraised according 
to the provisions of the act of the Legislature passed 
December 9th, 1863, he, Smith, having complied with the 
provisions thereby contained in the last section, as evidenced 
by the certificate of the Recorder filed in the papers of the 
eause, which was the oath prescribed in the act; (but noth- 
ing in the record showed whether the oath was filed before 
the sale or after,) and it appearing by the appraisement that 
it was made after the sale and not before as required by the 
statute. The report of the trustee showed that the sale was 
made on the 30th day of August, 1865, and that the prop- 
erty brought 2,495 dollars, and that the appraisement was 
made on the 15th of September, following, and that the 
value was assessed at 2,800 dollars by the appraisers. 

The following is the record of the proceedings under 
which the lots were sold, at the tax sale where Smith became 
the purchaser : 
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The following is the deed for part of out lot No. 14. 

“Whereas, A certain part of out lot No. 14, situate in 
Wood county, in the town of Parkersburg, was entered upon 
the books of the commissioner of the revenue for said 
‘county for the year 1859, and charged in said year with the 
‘sum of 3 dollars and 35 cents, being the tax assessed thereon 
according to law, in the name of Edward W. Lewis. And 
whereas, the said part of out lot No. 14 was returned delin- 
quent for the non-payment of the taxes charged thereon as 
aforesaid, for the year aforesaid, within the time and in the 
manner prescribed by law, which return, being examined and 
approved by the county court of said county, was ordered 
to be certified by the clerk thereof to the Auditor of Public 
Accourts, as by law directed. And whereas, J. M. Bennett, 
Auditor of Public Accounts, on the 7th day of June, 1860, 
transmitted to the sheriff of said county a list of lands and 
lots returned delinquent in said county, the taxes and dam- 
ages on which had not been paid as direeted by law, which 
list included the aforesaid part of out lot No. 14, returned 
delinquent as aforesaid, with a statement of the taxes due 
and six per centum damages thereon for the year the taxes 
aforesaid remained due end unpaid, amounting in all to the 
sum of 3 dollars and 35 cents, as appears by said list now on 
file in the Clerk’s office of the said county court. And 
whereas, Henry H. Dils, deputy for G. Z. Harwood, sheriff 
of said county, did (as appears by his affidavit filed in said 
clerk’s office) proceed to give the notice required by law, 
and, on the 17th day of September, 1860 (during the Sep- 
tember term of the county court of said Wood county), pro- 
ceed to offer for sale the least quantity or portion of the said 
part of out lot No. 14, for which any person would pay the 
aforesaid sum of 3 dollars and 35 cents due as aforesaid, 
with tive per centum to the sheriff for selling the same, 
amounting in the whole to the sum of 3 dollars and 80 cents; 
whereupon Robert S. Smith offered to pay the said sum of 
3 dollars and 80 cents for the whole of the said part of out 
lot No. 14, and no person offering to pay it for a less quan- 
tity of said ‘part of said out lot No. 14, the whole of the said 
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part of out lot No. 14 was sold and struck off to the said 
Robert S. Smith for the sum last aforesaid, which sum was by 
the said R. S. Smith to the said Henry H. Dils, deputy for 
G. L. Harwood, sheriff of said county, in hand paid—as 
appears by a receipt dated the 17th day of September, 1860, 
and filed in the clerk’s office of said court. And whereas, 
it does not appear that the said Ldiward W. Lewis or his 
legal representatives has availed himself or themselves of 
the privilege of redeeming the said part of out lot No. 14 
within the time and in the manner prescribed by law. And 
whereas, the said Robert S. Smith hath requested the under- 
signed William Haicher, clerk of the county court aferesaid, 
to execute a deed conveying to him the said part of the said 
out lot No 14, so purchased as aforesaid, in conformity with 
the sale thereof. 

‘Therefore this indenture witnesseth, That, pursuant to 
the law in such case made and provided, and in considera- 
tion of the said sum of 3 dollars and 80 cents, paid by the 
said Robert S. Smith as aforesaid, I, William Hatcher, clerk ot 
the county court of Wood county aforesaid, do by these 
presents grant, convey and confirm, unto the said Rebert S. 
Smith the aforesaid part of out lot No. 14; to have and to 
hold the same unto him, his heirs and assigns, forever, 
against the claims of the said Hdward W. Lewis, and all per- 
sons claiming by, through or under him, but not etkerwise. 

‘Tn witness whereof, the said William Hatcher, clerk as 
aforesaid, doth hereunto set his hand and seal, the 16th day 
of March, 1863. W. Hatcuer, [SEAL] 

Clerk Wood County Court.” 

The deed for lot No. 6 is as follows: 

** Deed from Clerk to R. S. Smith, for Lot No. 6, Harris’ Addn. 

“Whereas, A certain part of out lot No. 6 in Harris’ 
Addition to the town ot Parkersburg, inthe county of Wood, 





was entered upon the books of the commissioner of the 
revenue for said county for the year 1859, and charged in 
that year with the sum of eighty cents, being the tax 
assessed thereon according to law, in the name of Hdward 
W. Lewis, described on the said commissioner’s book ‘as 
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lying and being in Harris’ Addition to the town of Parkers- 
burg. And whereas, the said part of out lot No. 6 in Har- 
ris Addition to the town of Parkersburg was returned delin- 
quent for the non-payment of the taxes charged thereon as 
aforesaid, for the year aforesaid, within the time and in the 
manner prescribed by law, which return, being examined 
and approved by the county court of said county, was ordered 
to be certified by the clerk thereof to the Auditor of Publie 
Accounts, as by law directed: And whereas, J. WM. Bennett, 
Auditor of Public Accounts, on the 7th day of June, 1860, 
* transmitted to the sheriff of said county a list of lands and 
lots returned delinquent in said county, the taxes and dam- 
ages on which had not been paid as directed by law, which 
list included the aforesaid part of out lot No. 6 in Harris’ 
Addition to the town of Parkersburg, returned delinquent as 
aforesaid, with a statement of the taxes due, and six per 
centum damages thereon for the year the taxes aforesaid 
remained due and unpaid, amounting in all to the sum of 
eighty-four cents, as appears by said list now on file in the 
clerk’s office of the said county court. And whereas, Henry 
H. Dils, deputy for G. L. Harwood, sheriff of said county, 
did (as appears by his affidavit filed in said clerk’s office) 
proceed to give the notice required by law, and on the 17th 
day of September, 1860 (during the September term of the 
county court of said county of Wood), proceed to offer for 
sale the least quantity or portion of the said part of out lot 
No. 6, in Harris’ Addition to the town of Parkersburg, for 
which any person would pay the aforesaid sum of eighty- 
four cents due as aforesaid, with five per centum to the 
sheriff for selling the same,-amounting in the whole to the 
sum of one dollar and thirteen cents; whereupon Aobert S. 
Smith offered to pay the sum of one dollar and thirteen cents 
for the whole of said part of out lot No. 6, in Harris’ Addi- 
tion to the town of Parkersburg, and no person offering to 
pay it for a less quantity of said part of out lot No. 6, the 
whole of the said part of out lot No. 6, was sold and struck 
off to the said Lobert S. Smith for the sum last aforesaid; 
which sum was by the said Robert S. Smith to the said Henry 
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H. Dils, deputy for G. L. Harwood, sheriff of said county, 
in hand paid, as appears by a receipt dated the 17th day of 
September, 1860, and filed in the clerk’s office of said court. 
And whereas, it does not appear that the said Adward W. 
Lewis or his legal representatives has availed himself or 
themselves of the privilege of redeeming the said part of 
out let No. 6, in Harris’ Addition to the town of Parkers- 
burg, within the time and in the manner prescribed by law. 
And whereas the said Robert S. Smith hath requested the 
undersigned, William Hatcher; clerk of the county court 
aforesaid, to execute a deed conveying to him the said part 
of out lot No. 6, in Harris’ Addition to the town of Parkers- 
6urg, so -purchased as aforesaid, in conformity with the sale. 
thereof: 

“Therefore this indenture witnesseth, That, pursuant to 
the law in such cases made and provided, and in considera- 
tion of the said sum of one dollar and thirteen cents paid by 
the said Robert S. Smith as aforesaid, I, William Hatcher, clerk 
of the county court of Wood county aforesaid, do by these 
presents grant, convey and confirm unto him, the said Robert 
S. Smith, the aforesaid part of out lot No. 6, in Harris’ Addi- 
tion to the town of Parkersburg; to have and to hold the same 
unto him, his heirs and assigns, forever, against the claims 
of the said Edward W. Lewis and all persons claiming by, 
through or under him, but not otherwise. 

“In witness whereot, the said William Hatcher, clerk as 
aforesaid, doth hereunto set his hand and seal, this 16th day 
of March, 1863. W. Hartcuer, [SEAL } 

Clerk Wood County Court.” 

Smith appealed from the decree of the circuit court con- 
firming the sale, alleging error as follows: 1st, The court 
erred in decreeing a sale of the lots to pay the complainant’s 
debt, as she had suffered the same to be returned delinquent 
for the non-payment of taxes, which delinquency had car- 
ried with it all right, title and interest of K. W. Lewis, and 
that complainant’s lien was only in that right. 2nd, The 
sale could not be had under the trust until the lots were 
appraised as required by the act. 8rd, The exception was 
VoL. I. + 
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well taken, as Smith had taken the oath as required by the 
statute and the sale should not have been confirmed, but a 
new one ordered. 4th, The appraisement after the sale was 
no compliance with the act. 


J. M. Jackson, for the appellant. 


Joseph Spencer, tor the appellee. 


Brown, PRESIDENT. 

Edward W. Lewis, being the owner of two lots of 
land in the town of Parkersburg, gave a deed of trust 
upon them in 1856, to secure a debt of 1,500 dollars, which 
he owed to the appellee, Mary Lewis; which trust deed 
was duly recorded. These two lots were charged with 
taxes for the year 1859 in the name of said Edward W. 
Lewis and returned delinquent for the non-payment thereof, 
and certified by the auditor to the sheriff of Wood county 
for sale, in 1860, and by him sold in September of that year, 
as entire lots, to the appellant Robert 8. Smith. 

In March, 1863, the said Smith procured from the clerk 
of the county court of Wood county a deed for each of the 
said lots so purchased by him, which were duly recorded 
within the time required by law. 


Mary Lewis afterwards filed her bill in the circuit court of 


Wood, to subject the said lots to the payment of her trust 
debt, and made Edward W. Lewis, and the said Robert §. 
Smith, and Stephen C. Shaw, who was the trustee in the 
said trust deed, parties defendant. The circuit court 
decreed the land to be sold:and the debt of Mary Lewis to 
be first paid out of the proceeds, and the residue of about 
100 dollars, after paying the costs, to be paid to the appel- 
lant, Robert 8. Smith, the purchaser at the tax sale. The com- 
missioner appointed by the court to make the sale in the 
place of the trustee, who declined to act, advertized and 
sold the lots, without first having the same appraised as pro- 
vided by the act of December 9th, 1863; but soon after dis- 
covering his omission in that particular, had the same done, 
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and filed the report of the appraisers along with his report 
of sale, for the consideration of the court. The defendant, 
Smith, objected to the confirmation of the sale on account 
of the alleged irregularity in not having the appraisement 
before the sale, and claimed that its being subsequent 
vitiated the sale; but the objection was overruled. 

The appellant assigned for error the following, viz: Ist, 
That the court erred in sustaining the incumbrance of Mary 
Lewis on the lands in the hands of the purchaser at the tax 
sale. 2nd, That there could be no sale till after the appraise- 
ment. 

Now, by the 23rd sec., chap. 37, of the Code 1860, it is 
provided that when the purchaser of any real estate so sold, 
gets his deed, in conformity with the statute, “such estate 
shall stand vested in the grantee in such deed, as was vested 
*in the party assessed with taxes (on account whereof the 
sale was made) at the commencement of the year for which 
the taxes were assessed, and on account whereof the sale was 
made.” Edward W. Lewis in whose name the lands were 
charged, had only an equity of redemption therein after pay- 
ing the trust debt secured on the lots to Mary Lewis. And 
as Smith, as purchaser at the tax sale can claim no more than 
the estate conferred by his tax deed, he is limited to the 
equity of redemption, that being all the estate vested in 
Lewis, in whose name it was charged with taxes and delin- 
quement. 

There is no error in the decree, therefore, on the first 
ground, viz, for sustaining the incumbrance. The second 
error assigned is that there could be no sale till after the 
appraisement, and that the appraisement made after the 
sale, but before confirmation, could not cure the defect. 

By the statute of December 9th, 1863, it is provided that 
before any sale, &c., shall be made, &c., the property must 
be appraised. This act clearly contemplates a prior and not 
a subsequent appraisement, and as a preliminary step to the 
sale. That was not done, and the subsequent appraisement 
is not a compliance with the plain and positive requirements 
of the act. 
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And if the act be valid the sale should have been set aside. 
But it is claimed that the act impairs the obligation of the 
contract of the appellee in obstructing the sale of the trust 
subject, and is therefore unconstitutional and void. 

And such seems to be the result of the principle decided 
by the supreme court of the U. 8. in the cases of Bronson 
vs. Kinzie, 1 How., 311, and McCracken vs. Hayward, 2 
Howard, 608, wherein that count held an appraisement law 
of Illinois, similar to our own, void as to antecedent debts 
and contracts, and directed a sale of the mortgage subject 
in one case, and the land levied on, in the other, to be sold 
without appraisement in disregard of the provisions and 
requirements of the Illinois statute. 

But the present case is different from that, in this: that, 
in that case, the Illinois statute prevented a sale, because the 
property did not bring two-thirds of the appraisement value; 
but here the property sold for more than three-fourths of 
the appraisement value, and consequently the West Virginia 
statute did not prevent nor prohibit the sale in question, nor 
obstruct the complainant in the court below from collecting 
her debt. It can not, therefore, be said to impair the obli- 
gation of the particular contract in question, and ean not, 
therefore, be said to be repugnant to the constitution so far 
as this ease is concerned, whatever may be its eharacter and 
effect on other contracts and cases not before this court, or 
which may arise. 

Because the act requires an appraisement before the sale, 
it is not necessarily void for that matter, because an appraise- 
ment is a regulation, not a defeasance of the sale—ecan work 
no injury to the creditor, or other party to the contract, 
whether they be parties in interest or privity, and because 
an appraisement, however cumbersome it may prove in judi- 
cial proceedings generally, yet might be a useful means of 
providing the court with additional evidence of the pro- 
priety or impropriety of confirming a sale made under its 
orders. For whether the property sold for an adequate or 
inadequate price is always a question for the consideration 
of the court upon the question of confirming or setting aside 
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the sale made by its officers. Ido not think, therefore, that 
the appraisement required by the act, if it had been com. 
plied with, would or could have obstructed the complainant 
in the court below, in making the sale, or collecting her 
debt; and the act in question cannot therefore, on that 
ground be held to impair the obligation of the contract in 
question, and is not, therefore, repugnant to the constitution 
er void, so far, at least, as the case at bar is concerned. 

The only remaining question is that raised by the appel- 
Jee’s counsel, assailing the validity of the tax deeds. One 
deed is for part of out lot No. 14, in the town of Parkers- 
burg, charged to Edward W. Lewis resident in Missouri, 
and is the same lot described in the deed from Tavenor te 
said Lewis, dated March 17th, 1853. It is the same lot 
certified by the auditor to the sheriff, for sale as delinquent, 
and the same lot sold by the skeriff, and is descriked in the 
deed of the clerk to Smith substantially as described in the 
said deed from Tavenor to Edward W. Lewis. [It is objee- 
ted to this, that while the deed is sufficiently certain, yet 
that the enlistment of the lot on the commissioner’s book 
for taxation, does not sufftciently describe the lot and that 
therefore the deed resting upon it must be bad for the same 
reason. 

But if this fullness of description were requisite in the 
tax list, why should the statute in sections 15 and 16, chap. 
$7, Code 1860, provide for surveys and reports to describe 
and certify that which was already fully described and cer. 
tified? 

Again, it must be borne in mind that the land books of 
the counties, and throughout the State, are prepared in ruled 
forms, by the auditor as required by law and transmitted te 
the several commissioners; that they contemplate only very 
brief notes of description, and very small space in the land 
books is assigned for that object, to meet the requirements 
of the statute, the substance of which are brief statements 
in separate columns of the names of the owners, their resi- 
dence and estate, quantity and description of the land, by 
contiguous tracts, water courses, mountains or other places 








54 COURT OF APPEALS OF WEST VIRGINIA. 








Jan’y Term, Smith vs. Lewis. 1867. 





on or near which it lies, distance and bearing from the 
court-house, and from whom and when the title derived, 
where known, and in ease of a town lot, the No. of each lot. 
Now, the listing of the lots in question, when tested by the 
requirements of the statute, and the universal practice of 
the commissioners in making out the land books of the 
counties, will be seen to be a substantial compliance. 
with the statute in all the essential points, and altogethe 
unexceptionable on the ground objected. 

It is next claimed by the appellee’s counsel that the second 
deed, viz, for lot No. 6, is bad for misdescription and uncer- 
‘tainty. This lot, No. 6, in that part of the town of Parkers- 
burg known as Harris’ Addition, is so described in the com- 
missioner’s book, and auditor’s lists of lands and lots cer- 
tified to the sheriff for sale; and was sold by him and 
described in the same manner, and the taxes and damages 
thereon delinquent correspond throughout, in the tax list, 
the auditor’s list, and the sheriff’s report of sale and the tax 
deed from the clerk to the purchaser, Robert 8. Smith. 
But in reciting the listing, delinquency and sale as aforesaid, 
and describing the Jots as conveyed, it is called “part of out 
lot No. 6, Harris’ Addition to the town of Parkersburg,” 
instead of “lot No. 6.” But the reference made in the deed 
to the commissioner’s book, the auditor’s list and the sale by 
the sheriff and his receipt to the purchaser and the amount 
of taxes and damages charged thereon, all show that the lot 
intended was not part of out lot No. 6, there being none 
such, but the whole of Jot No. 6; and the mistake being 
patent on the face of the deed and the record therein recited 
and referred to, and the deed itself being headed as “deed 
from clerk to R. 8. Smith, for lot No. 6, in Harris’ Addi- 
tion.” 

There can be no doubt of the true intent and meaning of 
the deed. The inspection shows, even, how the draftsman 
fell into the mistake, in using the words “part of out lot 
No. 6,” instead of the words “lot No. 6,” to describe the 
lot bought by Smith and thereby intended to be tonveyed. 
And the reference to the tax list, the auditor’s list and sher- 
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iff’s report and receipt for sale of lot No. 6, and the amount 
of taxes and damages due thereon and the price paid by R. 
S. Smith, all show beyond all doubt, that the lot so conveyed 
and intended to be conveyed was not a part, but the whole 
of lot No. 6; and the objection therefore to its validity for 
that cause is without foundation. The statute makes the 
deed prima facie valid to pass the title, notwithstanding any 
irregularity in the proceedings under which the grantee 
claims title, unless such irregularity appear on the face of 
the proceedings. The proceedings are all regular, viz, the 
whole of lot No. 6 and not a part was charged on the com- 
missioner’s book. The whole was certified by the auditor as 
delinquent for sale. The whole was sold and reported by 
the sheriff, and bought by Smith and receipt given him by 
the officer for the same, as required by the statute; and the 
recitals and contents of the deed show on the face thereof, 
that the whole and not a part was intended to be conveyed 
and was actually conveyed, notwithstanding the mistake of 
the clerk in calling it “part of out lot No. 6,” instead of 
‘lot No. 6,” and therefore no such irregularity appears on 
-the face of the proceedings as would invalidate the deed. 

It is said that the appellant, Smith, had not complied with 
the requirements of the 3rd section of the act of December 
9th, 1863, providing for appraisement of property, and could 
not, therefore, require the appraisement of the lots in ques- 
tion before the sale. 

But the record shows that the appellant, Smith, on the 
12th day of February, 1864, before J. K. Leonard, recorder 
of Wood county, took the oath required by law, as a justice 
of the township of Parkersburg in said county, among 
which oaths so taken is included the oath required by sec. 
3 of the saia act of December Sth, 1863. By the act of 
January 26th, 1863, sec. 6, the oaths of a justice are required 
to be filed with the recorder of the county, and the record 
of the case contains a certified copy of said oaths from the 
recorder’s office of Wood county, attested by the recorder. 
This, in my opinion, shows that the appellant, Smith, did 
take and file in the office of the recorder the oath required 
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by the said act. When he took and subscribed the oaths 
required, before the recorder in his office and left it there, 
he had done all he could and all the law contemphated to be 
done by him, in taking and filing the same in the proper 
office. The duty of the officer was to file away and pre- 
serve it among the reeords and papers of his office and if 
any endorsement of filing was to be made thereon, that was 
tor the officer and not for the affiant. It would not do for 
parties to make entries or endorsements on office papers 
after they were onee left in the office where the law required 
them to be tiled. But it is a mistake to suppose that to take 
and file an oath in writing in the recorder’s office, means ' 
any endorsement on the affidavit by the party or officer, but 
the leaving it with the officér, whom the law makes the eus- 
todian thereof, and the preserving it in order by the offi- 
cer, to be ready for inspection by all having a right to see the 
same, is in law, what is meant by filing the same in theproper 
office. I think, therefore, that the appellant, Smith, was in 
2 condition to insist on the provisions of the appraisement 
law. I think the decree of the court below has done sub- 
stantial justice between the parties, and regret that the con- 
clusion to which I have come, upon the law of the case 
makes it neeessary to disturb it; but since in the view I have 
thus taken of the statute in its application to this case, I can 
see no sufficient ground to warrant the court in declaring it 
void, as respects the case under consideration. And since 
‘the aet requires an appraisement before the sale, which was 
not done, and cannot be satisfied by an appraisement after 
the sale, I should be constrained to conclude that the decree 
should be reversed, the sale set aside, and the cause reman- 
ded to the circuit eourt of Wood county to be there further 
proceeded with in conformity to the views here expressed, 
but for the following considerations; a re-sale after appraise- 
ment might and probably would produce a less price than in 
the former sale: it would be attended with additional costs, 
which would also be a tax on the proceeds of the sale; 
unnecessary delay would be incurred, and the appellant the 
party really prejudiced by it; while the present proceedings 
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and decree have attained substantial justice and all that 
could be attained by a resale. It would be rather technical 
than material to reverse the case under such circumstances. 
On the whole, therefore, I think the decree of the circuit 
court should be affirmed. 


MaxweL., J. Such title only is vested in the purchaser 
at a tax sale as “‘was vested in the party assessed with taxes 
at the commencement of the year for which the said taxes 
were assessed.”” The legal title to the property conveyed in 
trust by E. W. Lewis, passed to Shaw, the trustee, by the 
deed of trust, the equity of redemption only remaining in 
the said grantor. 

The purchaser for delinquent taxes in this case, if the sale 
were in all respects regular, would only acquire a mere 
equity of redemption, subject to the payment of the debt 
due the appellee. 

The sale and conveyance of the lot described as part of 
“out lot No. 14,” seem to be regular, and I think all the title 
of the said E. W. Lewis passed to the purchaser at the tax 
sale. But I am of opinion that the deed made by the clerk 
to the purchaser of the lot described in the deed as “ part of 
out lot No. 6,” is void for uncertainty and that nothing 
passed by it, not even the equity of redemption of the said 
grantor in the deed of trust. It is impossible, it seems to 
me, to identify from any description contained in this deed, 
what is intended to be conveyed by it; nor is reference made 
by it to any description of the property intended to be con- 
veyed by which it can be identified. It is not, however, 
material to the case whether the equity of redemption in 
this lot remains in Lewis, the grantor in the deed of trust, 
or passes to the purchaser at the tax sale, because in either 
ease it is liable for the payment of the debt of the appellee. 
The only difference is that it should have been sold for the 
debt before lot No. 14 was sold, but as it did not sell for suf- 
ficient to pay the debt, and it would have been necessary at 
any rate to sell “part of out lot No. 14” to pay the residue 
of the debt, it can not be to the prejudice of the appellant 
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that both lots were sold at the same time, and the surplus 
money arising from the sale thereof, after paying the debt, 
interest and costs, paid to the said appellant. 

I do not think the question that the property was not 
appraised before it was sold, “fairly arises upon the record 
of the case.”’ 

The third section of the “‘act providing for the appraise- 
ment of certain property,” Acts 1863, p. 244, provides that 
‘“*no defendant shall be entitled to the benefits of the provi- 
sions of this act, who shall not before the day of such sale 
take and file in the office of the recorder of his county the 
oath,” &c. It does not appear from the record in this case, 
that the detendant below took and filed the required oath in 
the recorder’s office of his county before the sale was made. 
It does appear that he took the required oath before the sale 
but it does not appear that he filed it according to the act, 
before the sale. Until this section is strictly complied with, 
no defendant has any right to demand the appraisement of 
his property before it is sold. 


[ am of opinion that the decree appealed from should be 
affirmed. 


DECREE AFFIRMED. 
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GWA beeling. 


* Absent, HARRISON, J. 
JOSIAH INGERSOLL vs. JOHN WILSON. 
January Term, 1867. 


1. No notice is required to be given to the adverse party of a motion to 
change the venue, unless the motion is to be made in vacation. 


2. It is the right of each party in any suit to have the jury composed of per- 

sons not related to either, who have no interest in the cause, have neither 
formed nor expressed any opinion, who are free from bias or prejudice 
and stand indifferent in the cause. Where a jury thus qualified cannot 
be otherwise obtained in the county where the suit is brought, the case 
should be removed. 


3. A case in which it is proper to change the venue. 


UNIV. OF MICH. LAW LIBRARY 


ae 


The only question in this case is fully presented in the 
opinion of judge Loomis, which was concurred in and 
became the judgment of the court. 


Lamb and Paull, for plaintiff in error. 
M. C. Goode, for defendant in error. 


Loomis, J. The only question presented in this case is, 
whether the circuit court of Marshall county erred in refusing 
a change of venue on motion of Ingersoll, the defendant 
below. 

The facts as presented by the record are these: John Wil- 
son instituted a suit in said court against the said defendant, 
to answer a plea of trespass on the case for words spoken. 








*See page 1. Judge Loomis of the VI circuit was called to the bench. 
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The defendant demurred to the declaration and each count, 
pleaded the general issue and filed a special plea. The 
demurrer was overruled and issue joined upon the pleas. 
After several continuances, a trial was had and the jury 
returned a verdict for the plaintiff for 1,500 dollars damages. 
This verdict on motion, was set aside and a new trial awarded. 
At the September term, 1865, the defendant presented his 
petition and motion for a change of venue, assigning as the 
ground of his motion that the verdict found against him 
was, in a great measure, the result of strong prejudice against 
him in the minds of the jury by whom the issue was tried; 
that he became satisfied of this fact through diligent and 
general inquiries amongst the people of Marshall county. 
This petition was sworn to by the defendant. He also, in 
support of his motion, presented eleven affidavits made by 
different citizens of the said county, several of whom had 
resided therein forty years, one for fifty years, and none of 
them less than ten years. These affidavits severally state in 
substance that the respective affiants have a general acquain- 
tance with the people of Marshall county, and believe that 
owing to the said Josiah Ingersoll being the owner ot a 
large body of land lying in Marshall county, and having had 
legal controversy with his tenants and others respecting the 
same, and for other causes, there exists a prejudice against 
him in said county, and they do not believe that a fair and 
impartial jury can probably be obtained for the trial of the 
issue in this cause, in the mode provided by law for summon- 
ing and empanneling juries. 

Notice of this motion for a change of venue, had been 
given to Moses C. Goode, Esq., attorney for the plaintiff, 
about two weeks prior to the trial had in September, 1865. 
The court overruled the motion, and at the said September 
term a jury was empanneled and after hearing the evidence 
and argument of counsel, returned a verdict for the plaintiff, 
assessing his damages at 1,500 dollars, and judgment was 
entered accordingly. 

Section 3, chap. 174, of the Code—2nd edition, provides 
for the removal of a cause pending in a circuit court. No 
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notice is required to be given to the adverse party of # motion 
to remove the suit, unless the motion is made in vacation. 
[t is the right of each party in any suit to have the Jury com- 
posed of persons not related to either, who have no interest 
in the cause, have neither expressed nor formed any opinion, 
who are free from bias or prejudice, and stand indifferent in 
the cause.. When a jury thus qualifted can not be otherwise 
obtained in the county where the suit is brought, the case 
should be removed. From the facts presented in this record 
it appears that the defendant’s rights in this regard were not 
fully secured to him, and the venue ought to have been 
changed. Code 1860, chap. 162, sec. 21. 1 Wm. Black- 
stone’s Report, 481. ‘Tidd’s Practice 548-9. 

The following order was entered in the cause: 

‘Ordered that the judgment be reversed, the verdict set 
aside and the judgment overruling the motion for a change 
of venue be reversed, and the cause remanded to the circuit 
court of Marshall county, and that said court award a new 
trial, and change the venue to some county other than the 
county of Marshall. And it is further ordered that the 
plaintiff in error recover his costs against the defendant in 
error in this court expended.” 


JUDGMENT REVERSED. 
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ore I 
WAbeeling. 
Vv 
*Absent, Harrison, J. 
ABRAHAM Liston et al vs. J. & G. JENKINS. 
January Term, 1867. 


i. The imtention of a testator is to be sought in construing a will, and when he 
does not use proper technical words te express his meaning, the court 
may supply them in order to eflectuate his manifest intention, and for 
such purpose only. 


2. Where J. J. devises land for life to his widow and then to his daughter R. 
and her husband for their lives, and then “said land to fall to their son, 
J.J.S., and in case of his death the land is—fall, &c.,” to others parties: 
HE Lp, 

That to effectuate the intention of the testator, the clause should read, 
“and in case of his death without issue,’ which the Code, ch. 116, 
sec. 10, interprets to mean “without issue living at his death;” and 
which perfects in J. J. S. a contingent fee. 


At the June term, 1835, of the county court of Preston 
county, the will of John Jenkins was proven and admitted to 
record. It contained the following clause, among others, 
and which gave rise to this suit: 

“Thirdly. The lands which I now live on, exclusive of 
that which I have bequeathed to ray son, Jonathan Jenkins, 
I give and bequeath to Joh, my son-in-law, and Rebecca 
Smith, my daughter, after my wife’s decease, fully to be 
possessed and enjoyed by them during their natural lives, 
and after their decease, the said land to fall to their son, John 
Jenkins Smith, and in case of his death, the land is — fall to 
the rest of John Smith and Rebecca Smith’s children.” 

On the 16th day of March, 1836, John Smith and Rebecca, 
his wife, and John Jenkins Smith executed a deed to Jonathan 


*See page 1. 
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Jenkins and Graham Jenkins, for a consideration of 300 dol- 
lars, for the land devised by John Jenkins in the foregoing 
clause; warranting and defending to the vendees, the title, 
from any claim by themselves or their heirs, ¢ e. with coy- 
enants of special warranty. 

John Jenkins Smith died in September, 1841, before his 
grandmother, the widow of the testator, and before his 
father and mother, John Sinith and Rebecca Smith; John Smith 
having died in April, 1853, and his wife in January, 1845. 

John Jenkins Smith lett three children at his death, who 
were infants when this suit was brought in 1857. 

John Smith and Rebecca had, beside John Jenkins Smith, the 
following children: Mury, intermarried with Thomas Bright, 
Jonathan Smith, Josiah Smith, David Smith, Levi Smith, Martha, 
intermarried with Peter Cupp, Cornelius A. Smith and Eliza- 
beth, intermarried with Abraham Liston. Some of them died 
prior to the bringing of this suit, whilst infants, leaving no 
issue, others after marriage leaving issue; and all who were 
entitled tu inherit from them were made plaintiffs in the 
action. 

An action of ejectment was brought in the circuit court 
of Preston, in February, 1857, by the heirs, and descendants 
of the children of John and Rebecca Smith, and a count was 
included in the declaration making the three children of 
John Jenkins Smith plaintifis, against Jonathan Jenkins, and 
Graham Jenkins, who were in possession of the land under 
their deed of March, 1836. 

At the December special term, 1859, of the court, the 
parties waived a jury and submitted the case upon a state- 
ment of agreed facts, to the court; they agreed the matters 
heretofore recited, and the additional fact that John Smith at 
the time of his death owned real estate in the county of 
Hancock, Indiana, that descended to his heirs, of the value of 
900 dollars exclusive of widow’s dower, but his persona! 
estate was not suflicient to pay his debts; that the value of 
the land in controversy, at the death of John Smith was 
about 900 dollars exclusive of widow’s dower. 

The court decided that the matters of law arising upon 
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the facts, was for the defendants and gave judgment accord- 


ingly. 
The plaintiffs obtained a supersedeas from this court. 


P. H. Keck and J. M. Hagans, for the plaintiffs in error. 
Lamb and Paull, for defendants in error. 


Brown, President. 

This is a supersedeas to a judgment of the cireuit court 
of Preston county. 

The action was ejectment by the plaintiffs in error who 
claimed as devisees under the will of John Jenkins, against 
the defendants in error, who held under a deed from John 
Smith and Rebecca, his wife, and John Jenkins Smith, and 
Clarissa, his wife, also claiming as devisees under the same 
will of John Jenkins. 

The third clause of which will is as follows, viz. ‘‘ Thirdly, 
The lands which I now live on, exclusive of that which I 
have bequeathed to my son, Jonathan Jenkins, I give and 
bequeath to John, my son-in-law, and Rebecca Smith, 
my daughter, after my wife’s decease, fully to be possessed 
and enjoyed by them during their natural lives, and after 
their decease, the said land to fall to their son, John Jen- 
kins Smith, and in case of his death, the land is — fall to 
the rest of John Smith and Rebecca Smith’s children.” 

It is manifest from the context that it was the intention of 
the testator after limiting a life estate in the land, first to his 
wife, then to his daughter Rebecca and her husband, John 
Smith, to give the remainder. in fee to his grandson, John 
Jenkins Smith, contingent, however, upon some event, and if 
the contingency happened, then remainder in fee to the 
brothers and sisters of the said John Jenkins Smith. 

The intention of the testator is to be sought in the will, 
and where he does not use proper technical words to express 
his meaning, the court may supply them, in order to effec- 
tuate the manifest intention of the testator, and for such 
purpose only. Sedden vs. King, 2 Call, 72. There can be 
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no doubt of the testater’s intention to give ai aE in 
fee to his grandsen and namesake, John Jenkins Smith, 
contingent, howe er, as before stated, upon the happening of 
some event, which is omitted to be stated in the will. And 
since the maxim ef the law is, uw res magis valeat quam pereat 
—that the thing shall rather avail than perish—it becomes 
the duty of the court, in the language of Judge Roane in the 
case above mentioned, to supply the technical words to ex- 
press the testator’s meaning, in order to effectuate his manifest 
intention and for such purpose only. The technical words, 
“without issue,” which the statute (see Code, ch. 116, see. 
10, p. 559,) interprets to mean, “without issue living at his 
death,” being supplied after the word death, in the sentence 
‘in ease of his death,” perfects in the devizee, a contingent 
fee and thus effectuates the intention of the testator. So 
that the clause should read, “‘ And after their decease, the 
said land to fall to their son, John Jenkins Smith, and in 
case of his death, without issue living at his death, the land 
is to fall to the rest of John Smith and Rebecca Smith’s 
children.”” This view is strengthened by the fact, that it is 
clear that John Jenkins Smith, the grandson and neues. 
was the especial object of the testator’s bounty, in pref- 
erence to the other children of John and Rebecea Smith, to 
the latter of whom he gave the land in fee, contingent on the 
tailure of the bequest to the former. As, therefore, he gave 
the children, whom he less preferred, a contingent estate in 
fee, it cannot be supposed that he intended to give the 
child and namesake whom he most and first preferred, less 
than a contingent fee. It would be unreasonable to sup- 
pose that the testator intended to deprive the issue of the 
preferred and especial object of his bounty, of the estate so 
given, in the event his favorite devizee died, or died leaving 
issue. But only on the failure of such issue could it be rea- 
sonably concluded that the limitation over, to the other chil- 
dren of John and Rebecca Smith, should take effect. 

I think, therefore, that upon the death of John Jenkins 
Smith, leaving issue living at his death, the contingency 
failed on which the bequest over to the plaintiffs was intended 
Von. Il 5) 
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to depend and did depend, and that they, therefore, took 
nothing by the said will and so had no title to the Jand in 


controversy. 
The judgment, therefore, of the circuit court was right 


and should be atirmed with costs to the defendants in error. 


Maxwell, J.. concurred. 


JUDGMENT AFFIRMED. 
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Wi beeling. 
*Absent, Harrison, J. 


BENJAMIN R. Linxous vs. JOHN Cooper. 


January Term, 1867. 


4. A party is not entitled to a specific execution of a contraet fer the sale of 
land when he cannot make a good title thereto. 

2. M. died in 1852, leaving no issue, devising land to his widow, who after- 
wards married C., and had issue by him of two ebildren; afterwards the 
wife of C. died, and one of the issue; C., sold the land, during the life- 
time of his wife, to L., and executed his bond for title. After the death 
of his wife he brought suit against L., to enforee his vendor’s lien, 
alleging that his sale to him had been confirmed by the eircuit eourt of 
R. county, in a suit ef J. H., the surviving infant, by her next friend 
against him, (C.); to whieh L. answered, that, C. had ne title to the land 
and could not comply witk kis contract and that the deeree of the said 
cireuit court was without autberity of law: Hep: 


Tkat C. could not make a good title, and was, therefore, not entitled to 
a specifie execution of the eontract. 


Johx Cooper filed a bill in chancery in the cireuit court of 
Raleigh county at September rules 1860, alleging that in 
1852, one Henry Massey departed this life, leaving a widow, 
Mariah T. Massey; that he was seized in fee simple of a cer- 
tain tract of land lying in said county, known as the Shumate 
Place, and that Massey by his last will and testament devised 
the same to his widow; that complainant Cooper had mar- 
ried the widow by whom she had issue of two chiidren, one 
of whom died in tender infancy, and the other, Jda Huse 
Cooper, still survived; that the wife of Cooper had also 
departed this life, but at her death both of the children were 
alive; that during the lifetime of his wife, Mariah, he had 
sold the land before mentioned to one B. R. Linkous, for the 


*See page L. 
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sum of 1,000 dollars, and had taken his five several bonds 
to secure the payment thereof of 200 dollars each, and had 
executed to Linkous a bond for the title to the land; that no 
part of the purchase money thus secured had been paid; 
that the complainant would execute a deed with covenants 
of general warranty and file the same with the papers of the 
cause; that a decree of the circuit court of Fayette county 
had been rendered confirming the sale to Linkous, so far as 
the interest of the infant, M/a Huse Cooper, was concerned, 
and authorizing a conveyance of the land to be made to 
Linkous; he therefore prayed that the chancellor would 
enforce his vendor’s lien by decreeing a sale of the land, and 
that [da Huse Cooper and Linkous be made parties defendant. 

The copy of the decree of the circuit court of Raleigh 
eounty, filed with the complainant’s bill, showed that it was 
rendered in November, 1859, in a cause wherein Jda Huse 
Cooper, an infant, by Seth Huse ber next friend was com- 
plainant, and John Cooper, guardian ad litem, was defendant. 
The following extract from that decree embraces all the mat- 
ter pertaining to this suit: 

“This cause came on this day to be heard upon the bill of 
said infant by her next friend, and the answer of her guar- 
dian ad litem, who is her father, and the court being satistied 
that both the next friend of said infant, who is her grand- 
father, and her father, who is ber guardian ad litem, are both 
persons of good judgment, discreet, prudent and responsi- 
ble, and well qualified to judge of the interest of said infant: 

Doth adjudge, order and decree, That the sale of the land 
referred to as having been, made, may be perfected; and 
John B. Jones, who is hereby appointed commissioner for 
that purpose, shall execute a conveyance of the same when- 
ever he may be requested by the father of said infant, to any 
person. It appearing from affidavit filed, that the land in 
Raleigh county, is considerably improved and reduced to eul- 
tivation, and both that tract, and the house and lots in Fay- 
etteville, or the improvements thereon, are liable to go to 
waste if rented, and that a sale would probably be more 
advantageotis to the interest of the infant; 
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It is further adjudged, ordered and decreed, That John 
Cooper, who is hereby appointed a commissioner for that 
purpose, may sell the interest of said infant in the house and 
lots in Fayeitecille, either publicly or privately, as he may 
think best; and also the land in Raleigh, in case the sale 
already made cannot be perfected—all acts of said commis- 
sioner to be reported to this court, and to remain subject to 
its control. Said commissioner ...... .»» bond according te 
law to be approved by the clerk of this court.” 


At the April term, 1860, Linkous filed an answer admit- 
ting the fact of the purchase, but alleging that he was 
informed that the whole title to the land descended to the 
infant child, Jda Huse, from her mother, and that the com- 
plainant Cooper had only his title by curtesy in the same; 
that he was informed that the decree of the cireuit court of 
Raleigh was without authority of law, and that the com- 
plainant was wholly incapable of complying with his con- 
tract, and could not procure a good title to said land except 
by purchase from the infant, Jda Huse, after she had arrived 
at maturity, or by purchase from those to whom it would 
descend in case of her death during infancy. He also aver- 
red his willingness to comply with his contract whenever he 
could obtain a good title. An answer was filed by the guar- 
dian ad litem of the infant, simply asking the court to pro- 
tect her interests. At the September term, 1860, a final 
decree was rendered, declaring that the court was of opinion 
that a good and sufficient title could be made to the defen- 
dant, Linkous, and ordered a sale of the Jand to discharge 
the sum being then due on his bonds—400 dollars and 
interest. But no sale was to take place until the complain- 
ant filed a deed to the defendant for the land with covenants 
of general warranty, and procured and filed a deed from 
the commissioner as provided by the decree of the circuit 
court of Raleigh. Linkous applied to the court of appeals at 
Lewisburg (then Virginia) in November, 1860, for an appeal, 
which was granted, and the cause was subsequently brought 
to this court by operation of law. 
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Lamb and Paull, for the appellant. , 

The decree in the case of the child against the father as 
guardian ad litem was a mere nullity. The law authorizes a 
guardian to file a bill for the sale of his ward’s estate under 
particular circumstances. The next friend has no such 
right. The guardian has to file his own affidavit to the bill, 
and prove that a sale of the land will promote the interest of 
the infant, and the court retains the fand under its own con- 
trol, so that the infant can sustain no loss. These are some 
of the safeguards created by law to protect the rights of 
infants. .But here no guardian appears; and instead of pro- 
tection according to law, the infant’s interest is protected as 
the wolf protects the lamb. 

The whole proceeding being without law, the law will 
hold it to be void. 

There was no mutuality in the power of the parties to 
enforce the contract, and for that reason the bill ought to 
have been dismissed. Watts v. Neiny et al, 3 Leigh. 


MaxweLL, J. The suit is to enforee the sale made by 
Cooper of the tract of land in which he has only a life estate, 
and to enforce the vendor’s lien in favor of the said Cooper 
against the said lands for the payment of the purchase 
money due, and the decree is in conformity to the bill. 

The defendant refuses to take the land unless he can get 
a good title. The complainant cannot make a good title and 
is not entitled to a specitic execution of his contract. 
Goodin vs. Vaughn § Co., 14 Gratt., 117; MceCarm vs. Jones, 
1 Rob. R., 256; Watis vs. Kinney, 3 Leigh, 272; Clark et als. 
vs. Reins, 12 Gratt., 98. ‘ 

I think the decree ought to be reversed and the bill dis- 
missed with costs to the appellant. 


The President coneurred. 
® 


DECREE REVERSED. 





‘ 
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*Absent, Harrison, J. 

NADENBOUS ip R Bat See ZEB AND MARTIX 
-ANADENBOUSCH AND INNIDDLE Us. SHARER AND MARTIN. 
January Term, 1867. 

i. A party obtaining a rule or order nisi for the oppssite party to file his affh- 
davit under the statute of February 28th, 1865, (in relation to suits by 
rebels) cannot thereby work a continuance, by delaving the motion until 
the time limited for the response of the epposite party would be subse- 
quent te the time ef hearing the cause on its merits. 

2. The defense contemplated under that statute can be made at any time, just 


as any other plea or defense may be made, unless it be unreasenably 
delayed er good cause be shown against it. 


The points made in this case, on the motion for a con- 
tinuance, are stated in the opinion of the court with suffi- 
cient fullness to enable them to be understood. 


B. Stanton, for defendants in error. 


C. J. Faulkner, for plaintiffs in error. 


Brown, President, delivered the opinion of the court. 
This is a supersedeas to the circuit court of Berkeley county. 
The case was docketed at the last term and under the rule 
was not to be heard until the present term of this court. 
At an early day of this term and between one and two weeks 
before the case was regularly called on the docket for hear- 
ing, the defendants in error, by their counsel, moved the 
court for a rule or order nisi, dismissing the plaintiff’s super- 
sedeas, unless the plaintiffs in error within sixty days take 
and file the affidavits prescribed by the act of February 28th, 





*See page 1. Judge Loomis of the VI circuit was called to the bench. 
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1865, to prevent suits by rebels. And in support of said 
motion, the defendants in error, by their counsel, filed in the 
cause their affidavits, as required by said act, which order 
nisi, the court thereupon made, and required the same to be 
served upon the plaintiffs in error. And afterwards, during 
the same term, when the said cause was reached on the 
docket, the defendants in error insisted that the ease should 
be continued, and that the said order nist had the effect to 
produce that result, otherwise they could not have the ben- 
efit of the order or the answer of the plaintiffs In error in 
response to said order. But the continuance was opposed 
by the plaintiff in error, who objected on two grounds: 1st, 
That it was not competent to a party to work a continuance 
of the cause by delaying his motion for an order ns?, under, 
' the said statute, until the time preseribed for the answer 
would be subsequent to the time when the cause would be 
ealled in its turn on the docket. 2nd, That the application 
for the order nisi, and the whole defense contemplated under 
the statute was matter, not in bar, but in abatement of the 
action, and could not be taken advantage of unless pleaded 
in abatement, or at least the proceeding instituted at the first 
term the case came upon the docket. 

Upon the first point of the case thus made, the court is of 
opinion that the proceeding aforesaid, under the statute 
aforesaid, was one which the defendants in error might avail 
themselves of or not as they chose, but, if they did they 
took the risk of its proving availing and could not thereby 
work a continuance, by delaying the motion until the time 
limited for the response of the other party would be subse- 
quent to the time of hearing ‘the cause on its merits. 

And upon the second point thus made, the court is of 
opinion that the defense thus contemplated under the said 
statute may be made at any time, just as any other plea or 
defense might be made at any time, unless unreasonably 
delayed, or other cause should be shown against it. 

The motion for a continuance, for the cause assigned, is 
therefore, overruled. 


MOTION OVERRULED. 
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Cbeelang. 


* Absent, HARRISON, J. 
SAMUEL Ort ef al. vs. Mary McHenry e al: 


January Term, 1867. 


1. It is competent for a subsequent judge to hear and determine a motion to 
set aside a verdict of a jury and grant a new trial, where such motion 
was made before a preceding judge and left undetermined, but in doing 
so, he must act upon the evidence upon which the verdict was founded. 
What that evidence was before the jury may be ascertained by the notes 
of the judge who presided at the trial, by his aflidavit thereof, by a 
re-examination of the witnesses, by the affidavits of counsel in the cause, 
or of others who heard and remembered it, or by any other mode that 
may be lawful as in the proof of any other fact. 





2. It is error for a circuit court to overrule a motion for a change of venue, 
when it is shown by affidavit that a fair and impartial trial could not be 
had in a county in which the suit was pending, arising from strong and 
unjust prejudices among the people against the original patentees of land, 
under whom the party making the motion claims to hold. 


3. A copy of a grant for land in West Virginia, certified according to the laws 
then in force, by the Register of the Land Office of the commonwealth of 
Virginia before the division of the State of Virginia and the formation of 
the State of West Virginia, should go to the jury as evidence of title with- 
out any other authentication, and is as valid and effective in this State 
since its formation as before; the laws of Virginia having been continued 
in force here, unaffected by the division of the State of Virginia, where 
they are not repugnant to the constitution of this State. 

This was an action of ejectment instituted in the circuit 
court of Marshall county, Virginia, by Samuel Ott, Otho W. 
Heiskill, and Isaac H. Williams, plaintiffs, against Mary 
McHenry, widow of John McHenry, deceased, Philip Camp- 
bell and Ann, his wife, John McHenry, Mary McHenry, 


*See pagel. J udge Loomis of the VI circuit was called to the bench. 
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Amanda McHenry, James McHenry, William MeHenry, Abi- 
gail McHenry, Emily Catherine McHenry, Hester Phoebe 
Me Henry, and Winfield Scott McHenry, defendants, to recover 
270 acres of land with its appurtenances, situated in the 
county of Marshall and State of Virginia. The declaration 
was filed at the October term, 1858. At the October term, 
1859, a jury was sworn in the cause and one of the jurors 
was withdrawn and the cause was continued. At the May 
term, 1860, another jury was sworn and rendered a verdict 
for the defendants, and the plaintiffs moved the court to set 
aside the verdict of the jury and grant them a new trial, 
which motion was continued until the next term. The cause 
was regularly continued until the May term, 1862, when the 
plaintifts moved the court to hear their motion, to set aside 
the verdict of the jury at the May term, 1860, and grant a 
new trial; the verdict of the jury was set aside and a new 
trial awarded the plaintiffs, to which the defendants excepted 
on the grounds, that at the May term, 1860, when the jury 
rendered the verdict for the defendants, and when the plain- 
tiff’s motion for a new trial was made, George W. Thompson 
presided as judge of the court, and the court received and 
ordered said motion to be docketed, and said motion having 
been continued to the present term (May 1862) of the court, 
Ralph L. Berkshire being the judge thereof, the motion was 
renewed and a new trial granted, upon affidavits filed in the 
cause, the court not having heard or examined the testimony 
adduced before the jury, and there being no note or memo- 
randum of the testimony filed or preserved; the court 
assigned as his reason for granting a new trial, that the 
change of the judge, after the motion had been made to and 
entertained and docketed by judge T’hompson’s orders, and 
before its determination, made the granting of the new trial 
proper and legal by him. 

The affidavits referred to in the defendants bill of excep- 
tions are as follows: Z. Jacob said he was one of the coun- 
sel on the part of the plaintiffs at the trial of the cause at 
the Spring term, 1860, when the jury returned a verdict for 
the defendants, and that he, as counsel for the plaintiffs and 
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on their behalf made the motion for a new trial. The 
motion was made on the same day the verdict was rendered, 
and in a few minutes thereafter, on the ground that the verdict 
was against the evidence, and also against the instructions 
of the court, given on the trial of the cause. 

Robert McConnell said he was principal counsel for the 
defendants in the eause, that shortly after the rendition of 
the verdict at May term, 1860, which was at the heel of the 
term and late in the evening, Z Jucob, one of the counsel 
for the plaintiffs moved the court for a new trial in the cause. 
Did not remember whether the grounds for a new trial were 
stated at that time or not. The motion was entertained by 
judge Thompson, who was then judge of the court, and doek- 
eted and continued at the instance of the said Thompson 
without any motion from either side of the parties or coun- 
sel. That there was no eftort made at the May term, 1861. 
at which judge 7’hompson presided, to have said motion dis- 
posed of. 

The cause was continued regularly from the May 
term, 1862, to the June term, 1864, when another jury was 
sworn to try the issue, who found a verdict for the defen- 
dants, and on motion of the plaintiffs the verdict was set 
aside and a new trial granted. The cause was again con- 
tinued regularly from the June term, 1864, to the Novem- 
ber term, 1864, when the plaintiffs moved the court to 
change the venue in the cause; the motion was overruled 
and the cause continued. To the opinion of the court over- 
ruling the motion for a change of venue the plaintifis excep- 
ted. 

The affidavits filed by plaintiffs in support of their 
motion for a change of venue, and included in their bill of 
exceptions were, that a fair hearing and trial by jury could 
not probably be had in their cause in Marshall county, from 
the prejudice and strong pre-conceived opinions of many of 
the people of said county, adverse to the rights of persons 
claiming land under title derived from the late Robert Woods, 
deceased, or under title derived from his brother, Archibald 
Woods, also then deceased. That the said Robert Woods was 
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believed to have been first surveyor of Olio county, and was 
the owner and holder of many large tracts of land in the 
county of Marshall, and that his brother, Archibald, and his 
son, Robert C. Woods, in like manner owned many lands in 
said county. That the land in dispute in this case is part of 
a large tract of land in Marshall county, which Andrew P. 
Woods, another son of the said Robert Woods, became enti- 
tled to under the will of his father; that there was a strong 
and unjust prejudice in the minds of so many of the people 
of Marshall county against the titles derived from the said 
Woods, or any of them, as to render it very difficult in that 
county, to get a fair and just trial and verdict, where such 
titles were in dispute. At the April term, 1865, on motion 
of the plaintiffs a special jury was ordered for the trial of 
the cause at the next term, and the cause was continued. 
At the June term, 1865, another jury was sworn and a ver- 
dict found for the defendants, and judgment was rendered 
thereon against the plaintiffs for costs. On this trial of the 
eause the plaintiffs offered in eviaence before the jury and 
as evidence of their title, a copy of a grant or patent from the 
commonwealth of Virginia, dated 20th January, 1823, and of 
the commonwealth the 47th, and which copy of said grant or 
patent was certified in the following manner: 


Richmond, October 2nd, 1857. I certify that the fore- 
going is a copy from the records of the Virginia Land Office. 
S. H. Parker, Register Land Office.” 


And after the plaintiffs had closed their evidence in chief, 
the defendants by their counsel moved to exclude from the 
evidence and the consideration of the jury, the said copy of 
the said grant or patent, which motion the court sustained 
and excluded and rejected the said copy on the grounds, as 
the court said, that there was no seal to the said copy of said 
grant, though it was said and declared by the plaintiffs 
to the court, and not denied or disputed by the other 
party, that the same copy of the said grant or patent 
was used and offered in evidence on the part of the plain- 
tiffs, without objection, on the previous trials which had 
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been had in the cause, but that said former trials were not 
had before the judge of this court. To which ruling of the 
court, excluding said copy from the jury, the plaintiffs 
excepted. 

The plaintiffs applied to this court for a supersedeas, which 
was granted. 


4. Jacob, for plaintiffs in error. 
J. S. Wheat and R. MeConnell, for defendants in error. 


s3nowN, President. 

This is a supersedeas to the cireuit court of Marshall 
county. 

It was an action of ejectment in which there was a verdict 
by the jury in May, 1860, for the defendants, and a motion 
by the plaintiffs for a new trial, which the judge took time 
to consider, but before he determined the question his office 
was vacated and another judge sueceeded him, who finding 
the said motion still pending and undetermined, at the May 
term, 1862, granted a new trial. without hearing or exam- 
ining the testimony adduced before the jury, there being no 
note or memorandum of the same filed or preserved; the 
judge assigning as his reason, that the sail motion having 
been made and entertained, and the change of judges oecur- 
ring before its determination, made it proper, in his opinion, 
to grant the new trial without any Knowledge of the testi- 
mony. To this ruling of the court, granting a new trial, 
the defendants excepted. At the June term, 1864, another 
trial was had before another judge and another verdict for 
the defendants, which was, on the motion of the plaintiffs, set 
aside and a new trial awarded. 

At the November term, 1864, the plaintiffs moved the 
court for a change of venue, which was overruled and the 
plaintiffs again excepted. 

At the June term, 1865, there was another trial before 
another judge and another verdict for defendants. Upon 
this last verdict, the plaintiffs, to sustain the issue on their 
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part, offered to give in evidence a copy of the grant from 
the commonwealth of Virginia to Woods, under which they 
¢laimed the land in controversy; which eopy was properly 
certified by 8. H. Parker, register of the land oflice of Vir- 
ginia, as copied from the record of his office, and had been used 
on the trial theretofore, both before and after the formation 
of this State. Upon the motion of the defendants, the court 
excluded the said copy of the grant from the jury and 
thereupon the plaintiffs again excepted. 

Twe points are made by the plaintiffs in error, who were 
also plaintiffs in the court below, and both arise upon the 
record. Ist, That the circuit eeurt erred in overruling the 
plaintiffs’ motion for the change of venue. 2nd, That the 
circuit court erred in excluding the said copy of the grant 
vertified by the register of the land office of Virginia. 

In support of the first point, viz: the motion for a change 
of venue, the plaintiffs proved by the aflidavits of Messrs. 
Jacob, Good, and Hoge, that a fair trial could not, as they 
believed, be had in Marshall county, from the strong and 
unjust prejudices which existed among the people to the 
Woods title, under which tke plaintiffs claimed; and by 
the affidavits of three other witnesses, viz. Dickey, Dowler, 
and Conner, all long residents of Marshall county and well 
acquainted with the people. The plaintiffs further proved 
the existence ef said prejudice, that it was general and from 
what they heard and believed, it was not probable that a fair 
trial could be had in the county for the plaintiffs claiming 
under the Woods title. 

Upon this state ef facts the court erred in overruling the 
motion for a change of venue. For every man is entitled 
to a fair trial, and here it could net be had if the evidence 
as to be believed, and there is nothing te diseredit it. 

The second point considered is wkether the court erred in 
excluding tke copy of the grant ef Woods, certified by the 
register of the land office of Virginia. 

The reason tor the exclusion, alleged by the eourt below, 
‘as stated in the bill of exceptions, viz: that, ‘there was no 
seal to the said conv of said grant,” was not urged by the 
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counsel for the defendants in error in the argument, but 
abandoned and need not therefore be now considered. But 
while the counsel for the defendants all admitted that the 
said copy of the grant having been copied and certified 
before the division of the State of Virginia, was properly 
admitted as evidence to the jury in the trials had antecedent 
to the division, and had been admitted without objection on 
one of the trials since the division, yet, that after the for- 
mation of the State ef West Virginia the said copy certified 
aforesaid, was not evidence, upon the hypothesis that an 
office copy so certified by the register of the Virginia land 
oftice, before, as well as since the division, stands upon pre- 
cisely the same footing with a like copy from the State of 
Pennsylvania, er any other State or foreign country. But 
it is a most grave error to forget that the relations of the peo- 
ple of West Virginia, to the government and State of Vir- 
ginia antecedent to the division, and to the State of Penn- 
sylvania, or any other State, were and are very different 
indeed. Before the division, the people of West Virginia 
were as much a part of the State of Virginia, and the gov- 
ernment and officers thereof as much theirs, as could be said 
of any portion of the people, or section of the State; and 
the official acts of such officers done before the separation 
are as valid and effective here since that event as before, the 
laws of Virginia being continued in force here unaffected by 
the division, where not repugnant to the constitution. The 
law of evidence is the same now as then, and an office copy 
good and admissible as evidence before the division, is 
equally so now. I think the court, therefore, erred in 
excluding the said official copy of said grant from the jury. 
And had the case stepped here the judgment should be 
reversed and the cause remanded. But it is objected for the 
defendants in error, that the court should go back to the 
first error, and that the first error was committed in setting 
aside the first verdict found at the May term, 1860, and 
granting the plaintitis a new trial, without a reconsideration 
of the evidence on which it was founded. It is very clear 
from the authorities cited in the argument that the plaintiffs 
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might have sought relief in a court of equity against the ver- 
dict which the change in the judges prevented their obtain- 
ing on the motion for a new trial, but in such case the evi- 
dence to authorize the chancery court to grant the relief, 
would be as necessary, as in the case of the judge who heard 
the trial; both would determine upon the evidence before 
the jury, whether or not the verdict should stand, nor could 
extraneous evidence be admitted to vary the result. The 
judge in the one case would determine from the evidence as 
he knew and remembered it to be, and the chancellor in the 
other would determine the same question from the same evi- 
dence as it might be proved to have been. [have no doubt 
that it was competent for the subsequent judge to hear and 
determine the motion to set aside the verdict which the pre- 
ceding judge had left undetermined, but in doing so he 
must act upon the evidence upon which the verdict was 
founded, precisely as the chancellor would do, had the relief 
been sought in that forum. What the évidence was before 
the jury, may be ascertained by the notes of the judge, who 
presided at the trial, by his affidavit thereof, by a re-exami- 
nation of the witnesses, by the affidavits of counsel in the 
cause, or of others who heard and remembered it, or any 
other mode that may be lawful, as in the proof of any other 
fact. The verdict is the response of the jury upon the facts 
of the case in a judicial proceeding. It is the peculiar 
province of the jury to respond to the facts, and the response 
thus rendered is valid and binding until set aside for error, 
and every intendment is in favor of its correctness until the 
error be made to appear, If verdicts could be set aside 
without evidence of error, then the stability of judicial pro- 
ceedings would be endangered. 

As the record shows’ that the evidence upon which the 
verdict was founded was not made known to the court by 
proofs, or otherwise known to ltim, and not therefore con- 
sidered, and so expressly stated, I think the court erred in 
setting aside the said verdict, and as the defendant excepted 
for that cause, they are entitled to the benefit of the excep- 
tion. But since the defendants have not appealed nor does 
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this case come within the 9th rule of this court, yet the 
court will correct the error, which, if not done now, may be 
again the subject or occasion of appeal in the case; but in 
thus volunteering the correction for the defendants in error, 
the court will put the parties upon such terms as will pre- 
serve the rights of the parties and secure justice to be done 
in the premises. It is apparent that if this court reverse 
the judgment and then enter judgment on the first verdict, 
without prejudice to the plaintiffs in error to seek relief in 
equity, by injunction or otherwise, as they may be entitled 
to do, the plaintiffs might, if driven to another action, be 
barred by lapse of time or the statute of limitation, unless 
the defendants were restrained from pleading the same. 
At least whether such would be the result or not this court 
will not undertake to determine in advance, but will in 
extending relief to the defendants, at the same time guard 
the plaintiffs in error against the contingency referred to, by 
reversing the erroneous judgment and proceedings back to 
and including the judgment setting aside the first verdict 
and awarding a new trial, but will not enter judgment on 
said verdict as contended for by the defendants in error, but 
on the contrary, there leave the question on the pending 
motion for a new trial and remand the cause to the circuit 
court to be there proceeded with, in conformity with the 
principles above stated, with costs to the plaintiff in error. 





The remaining judges concurred in the opinion of Brown, 
President. 


The court entered the following order: 

Ordered, That the judgment of the said circuit court of 
Marshall county, and all the proceedings had in the cause 
back to and including the judgment rendered at the May 
term, 1862, setting aside the verdict and awarding a new 
trial, be, and the same are hereby, reversed and set aside, 
and the cause remanded-to the circuit court aforesaid, to be 
there proceeded in upon the pending motion for a new trial 
and such other proceedings as may be had therein, in con- 
Vou. It. 6 
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formity to the principles stated in a written opinion filed in 
the cause. And that the plaintiffs in error recover against 
the defendants in error their costs in this court expended on 
their behalf. 


JUDGMENT REVERSED. 
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ein ‘ 
dbeeling. 
*Absent, HARRISON, J. 
ALFRED Urton vs. Hunter, Harris & Co. 
January Term, 1867. 


¥. W. sues H. H. and McC. as partners under the firm and style ef H. H. & 
Co. Process was served on H. only, who pleaded nil debet and filed an 
affidavit denying the partnership, and on the trial it is proven that there 
was a partnership at the time of the execution of the note, under the firm 
and style of H. H. & Co., composed of H. H. and 7.: Hep: 
That the eontract proven was different and distinct from that alleged 
and the variance was fatal. 


2. Where a part of the co-partners only are sued, or other parties inzproperly 
included, it is matter to be pleaded in abatement for non-joinder or mis- 
joinder, and if so pleaded will defeat a recovery against those who only 
are embraced in the action, or where improper parties are included as 
eo-partners, netwithstanding the provisien of the law found in the tCode 
1860, chap. 177, sec. 19. 


2 


%. A discharge under the inselvent laws ef another State canwot: avail a 
defendant against a citizen of this State, and who was such at the time of 
making the contract sued en, where the remedy is sought in this State. 


4. The statute of limitation of enother State, where a contract was made, can- 
not be pleaded as a bar to a recovery in an action in this State, as the ler 
fori, and not the lex loci contractu, governs in all cases as to the time, mode 
and extent of the remedy. 


3. Although there are immaterial issues raised by the pleadings, still a general 
verdict for the defendant will net be effected thereby where there is a 
proper issue. 


Alfred Urton brought an action of debt, on the 13th day 
of October, 1853, in the eireuit court of Nicholas county, 





*See page 1. 
+ “In aetions, founded on contract, against two or more defendants, although 
the plaintiff may be barred as to one or more of them, yet he may have judg- 
ment against any other or others of the defendants, against whom he would 
have been entitled to recover if he had sued them only.” 


| 
| 
| 
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against James Hunter, Thomas P. Harris and John MecCul- 
lough, partners under the firm and style of Hunter, Harris ¢ 
Co., to recover the sum of 618 dollars and 18 cents, and 2 
dollars cost of protest. The writ was executed on Harris 
alone, the others being returned as no inhabitants. The 
declaration alleged that the parties before named composed 
a firm under the style above mentioned, and that on the 
24th day of January, 1850, at Cumberland (Maryland), they 
made their certain note in writing signed by their firm name, 
and promised to pay to the order of the plaintiff the sum 
before named, on the 15th day of March, 1850, negotiable 
and payable at the Mineral Bank of Maryland; and that the 
note was duly protested for non-payment. 

The defendant pleaded nil debet and filed an affidavit 
denying the partnership alleged in the declaration. He also 
filed a special plea, alleging that the note declared upon was 
made in the State of Maryland, and that afterward, in 
November, 1850, he was in custody of the sheriff of Wash- 
ington county, and applied for the benefit of the insolvent 
laws of that State, and was by the proper authority wholly 
discharged and absolved from all debts and demands, both 
in his individual and co-partnership capacity; to which the 
plaintiff replied that at the time of the execution of the note, 
and at the time of the application for the benefit of the 
insolvent laws of the State of Maryland, the defendant was 
a citizen of Vurginia, and therefore the matters contained in 
his plea were no bar. The defendant filed an additional 
plea alleging that, at the time of the execution of the note, 
he resided in Maryland, and the payment was to be per- 
formed with reference to the laws of that State; that the 
plaintiff did not institute his action within three years from 
the time the note became due, which by the laws of Mary- 
land was the period of limitation prescribed for the same to 
be brought; to which the plaintiff replied that after the 
iiaking of the note and before the three years had expired 
and the statute operated as a bar, the defendant left the State 
of Marland, and the plaintiff was at an uncertainty of find- 
ing out the defendant and his effects, which by the laws of 
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that State was sufficient to preclude the bar of the statute of 
limitation. 

The defendant rejoined generally to the plaintiff’s special 
replications of the statutes, and issues were joined on all the 
pleas. On the trial of the cause, which took place at the 
May term, 1858, the defendant moved to exclude the note 
offered in evidence, but the court refused to do so, where- 
upon he excepted. 

The evidence showed that, at the time the note was given 
the defendant, Harris, was a member of a firm composed of 
James Hunter, Thomas G. Harris, and William B. Thompson, 
and not Hunter, Harris, and McCullough, as the plaintiff had 
alleged in the deelaration. The rest of the evidence being 
wholly on the two special pleas of the defendant, and which 
were held by this court to raise immaterial issues, it is not 
necessary to introduce it here. The jury found a general 
verdict for the defendant. 

The case came from the eourt of appeals of Virginia at 
Lewisburg, to this court, a supersedeas having been granted 
by that court to the plaintiff. 


Lamb and Paull, for plaintiff in error. 


Brown, President. 

This is a supersedeas to a judgment of the circuit court 
of Nicholas county rendered in 1858. 

It was an action of debt by the plaintiff, Urton, who is 
also plaintiff in error, against James Hunter, Thomas G. 
Harris, and John McCullough as partners under the style of 
Hunter, Harris & Co. 

The plaintiff in his declaration counted upon a promissory 
note alleged to have been executed by the defendants afore- 
said, by their said firm name of Hunter,‘ Harris & Co. 
Harris only was served with the procees, and was alone 
before the court at the trial. He pleaded the plea of nil debet, 
with an affidavit, in which he denied under oath, the part- 
nership; and the jury found a verdict for the defendant. 
The evidence shows that the defendant, Harris, was at the 
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date of the note partrer in a firm composed of the following 
member, viz: James Hunter, Thomas Harris, and William 
B. Thompson; and there was no evidence of any other firm of 
the name and style aforesaid. 

The first point in this case requiring the consideration of 
this court is whether the statute, in Code of 1860, chap 177, 
sec. 19, p. 733, so alters the rule of the common law, which 
required the allegata and probata to correspond, as to warrant 
a verdict and judgment for the plaintiff against the defen- 
dant upon the facts stated. This is a new provision, and T 
am not aware that it has yet received construction by the 
appellate court, though the practice under it has been con- 
flicting in the circuit courts. And, it is perhaps to be 
regretted that the present case, thougl: seeming to do so at 
the first blush, upon a more careful inspection does not offer 
a favorable opportunity for expressing an opinion on the 
subject. But without going beyond the requirements of the 
present case, it cannot mow be done. And it is deemed the 
hetter and wiser course to decide nothing, not meeessary to 
the decision of the case under consideration. To warrant a 
verdict and judgment against the defendant, Harris, under 
the circumstances of this case by virtue of the said statute, 
it was necessary that the plaintiff, Urton, would have been 
entitled to recover, if he had sued the defendant, Harris, 
alone. It he had done so, Harris might have pleaded the 
non-joinder of his co-partners in abatement and must have 
defeated a recovery against himself alone. Since therefore, 
the plaintiff would not have been entitled to recover against 
the defendant, Harris, if he had sued him alone, so neither 
ean he have judgment against him in this case, in which he 
had not sued the partner, Thompson. But in addition it is 
very clear that the contract declared on and the contract 
proved are different and distinct contracts, and the variance, 
therefore, is fatal, with or without the statute. Gordon vs. 
Austin and vthers, 4 Term Rep., 326. 

There were two other pleas filed by the defendant, viz: 
the statute of limitation in the State of Maryland, and a dis- 
charge by a Maryland court in bankruptcy, under a bank- 
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rupt or insolvent act of that State. To the first plea, viz: 
of the statute of limitations aforesaid, the plaintiff pleaded 
specially, under a provision in the Maryland act of limita- 
tions, that the defendant before the expiration of the period 
of limitation, left the State of Maryland, so that the plain- 
tiff was at an uncertainty of finding out the defendant and 
his effects. And to the other of the said pleas, viz: the dis- 
charge in bankruptcy, the plaintiff replied specially, that he 
was, at the date of the note sued on, a citizen of Virginia 
and not of Maryland. To both of which said replications 
the defendant rejoined generally and issues were thereupon 
joined. 

The evidence set out in the bill of exceptions shows very 
clearly that the plaintiff was a citizen of Virginia, and also, 
that the defendant, Harris, left the State of Maryland before 
the debt sued on was barred in Maryland. And the jury, 
as before stated, found a verdict for the defendant. 

If the Maryland acts did not bar the plaintiffs recovery in 
Virginia the said pleas and replications raised immaterial 
issues, and it would be equally immaterial how those issues 
were found by the jury. 

And this raised the question how far it is competent for 
the State of Maryland to discharge her citizen from a lia- 
bility which he has incurred to a citizen of Virginia. In 
other words, whether in this case, the law of the contract or 
of the forum is to govern. 

It has been too well settled by repeated decisions to 


require confirmation, that the /ex loci acts on the right; the - 


lex fori on the remedy. ‘This is the rule,” says Chancellor 
Kent, “in all civilized countries, and it has become part of 
the jus gentium.”” ‘ Upon the principle, that the time of lim- 
itation of actions is governed by the lex fori, a plea of the 
statute of limitations of the State where the contract is 
made, is no bar to a suit brought in a foreign court to 
enforce the contract; though the plea of the statute, where 
the suit is brought, is a valid bar, even though brought upon 
a foreign judgment.” ‘Though the foreign statutes of lim- 
itations may have closed upon the demand before the remo- 
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val of the party to the new jurisdiction, yet it will be una- 
vailing. The statutes of limitations in whose courts a suit 
is prosecuted must prevail in all actions.” 2 Kent Com., 
462-3. In Ruggle vs. Keeler, 3 John., 264, the court said, 
“we are bouud to confine ourselves to our own statutes of 
limitations and could not regard that of any other State. 
Statutes of limitations are municipal regulations, founded on 
local policy, which have no coercive authority abroad and 
with which foreign or independent governments have no 
concern. The tex loci applies only to validity or interpreta- 
tion of contracts and not to the time, mode or exient of the 
remedy.” The same doctrine is sustained by numerous 
authorities, among which may be considered, Jones’ adm’r vs. 
Hooks’ adm’r, 2 Rand., 303; Williams vs. Jones, 13 East., 
439; Decomb vs. Savotier, 3 John. C. R., 217; Delavega vs. 
Vienna, 1 Barn and Adolph, 248; LeRoy vs. Beard, 8 How., 
451; Ingraham vs. Arnold, 1 I. I. Marsh., 407; Henry vs. Sar- 
geant, 13 N. H. Rep., 321; McElmoybe vs. Copen, 13 Peters; 
Finly vs. Vegier, 1 Bing., N. C. Rep., 151; Townsend vs. 
Jameson, 9 How., 407; Morris vs. Hides, 11 Martins’ La. 
Rep., 730; Smith vs. Spinald, 2 John., 198; Wood vs. Malin, 
5 Halstead’s Rep., 208; Atwater vs. Townsend, 4 Conn. Rep., 
47; Estes vs. Kyle, 1 Meigs’ Term Rep., 34, and 3 Litt. 
Rep., 285. 

I think, therefore, that the said two special pleas, based 
upon the statutes of Maryland were immaterial pleas, and 
the replications thereto raised immaterial issues, and that 
the finding of the jury, though contrary to the evidence on 
the said issues, was also immaterial in that regard, and was 
right on the plea of nil debet,-and the verdict being general 
for the defendant, was substantially right, and should not be 
disturbed in the appellate court. 

The judgment should be affirmed with costs to the defen- 
dant in error. 


MaxweELL, J. I think it is pretty well settled that, if the 
parties to a contract were, when it was made, both citizens 
and inhabitants of the State in which it was made and to he 
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performed, a discharge there of the debtor from the con- 
tract, though under the insolvent laws of the State, will bind 
the creditor and bar him from an action upon the contract 
in another State. 

The plea in this case which is intended to set up a dis- 
charge under the insolvent laws of Maryland is wholly 
insufficient, because it fails to set forth the statute under 
which such proceedings were had, that the court may see 
whether they were authorized by it or not. 

There is no cause in the record to disturb the judgment 
below. 


JUDGMENT AFFIRMED, 
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Wheeling. 


*Absent, HARRISON, J. 


HENRY SHEPHERD ef al. vs. ABRAHAM R. McQUILKIN. 


January Term, 1867. 


— 


. If a party be present at the time goods are taken, participating, aiding and 
assisting in the taking, or countenancing and encouraging those who took 
them, or taking and receiving the goods, he is liable in an action of trespass 
for the value of all the goods then taken. 


2. The jury may allow interest on the sum found by the verdict, and fix the 
period at which it shall commence; therefore, it is not error for a circuit 
eourt to instruct the jury that the defendant is liable, if at all, for the 
value of the property taken, with interest on that value from the time it 
was taken. 


ae 
we 
by 


It must be presumed that the court below acted correctly in refusing in- 
structions to the jury, unless it appear by facts or testimony incorporated 
in the bill of exceptions, that the instructions were relevent or irrelevent 
to the cause. 


This was an action of trespass instituted in the circuit 
court of Berkeley county, for breaking into the store of the 
Plaintiff, Abraham R. MeQuilkin, in Berkeley county, and 
seizing, taking and carrying away, and disposing of and con- 
verting to their own use, certain goods and chattels of the 
plaintiff, by the defendants Henry Shepherd, sen’r, John Shep- 
herd, James A. Osborne and James W. Glenn. At the April 
Term 1866, the defendants appeared and pleaded not guilty, 
and a jury was sworn to try the issue. The jury returned 
a verdict of guilty against all the defendants except Glenn, 
and assessed the plaintiff’s damages against the defendants 
Henry Shepherd, John Shepherd, and James A Osborne, at 500 
dollars. with interest thereon from the 10th of September, 
1861, upon which judgment was rendered. 


* See page 1. 
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On the trial the plaintiff moved the court to instruct the 
jury, after he had offered evidence tending to prove that on 
the 10th day of September, 1861, the property in the plain- 
tiff’s declaration, or some part thereot, was taken by Colonel 
Ashby’s regiment of rebel cavalry; that defendants Henry 
Shepherd and John Shepherd were not in the military service 
of the rebel authorities, but were private citizens residing 
in the neighborhood; were present at the time and place 
when and where said goods were taken, and that defendant 
Henry Shepherd, received from his son Abraham Shepherd, 
who was a soldier engaged in taking the plaintift’s goods, 
an umbrella, and several other small articles which he put 
in his pocket, knowing the umbrella to be a part of the 
goods then and there taken from the plaintiff; that the de- 
fendant John Shepherd took or received from the soldiers one 
or more straw hats, which he took away with him, knowing 
them to have been taken from the plaintiff; and therefore, 
the plaintiff requested the court to charge the jury, that if 
the jury found from the evidence that the trespasses in the 
declaration charged were committed at a single time and 
place; that the defendants, or any of them, participated 
therein, or aided, assisted, countenanced or encouraged such 
taking; or at the time and place of said taking, took or re- 
eeived and appropriated any part thereof, knowing the same 
to have been then and there taken from the plaintiff agaimst 
his will; the defendants so participating, aiding, assisting, 
countenancing, encouraging, taking, receiving, &c., were lia- 
ble to the plaintiff for the value of all the plaintiff’s goods 
so then and there taken, with interest thereon from that 
date. The court gave the foregoing instructions as asked 
for, and the defendants excepted. 

The defendant Henry Shepherd, moved the court to instruct 
the jury: ‘That the plaintiff having introduced evidence tend- 
ing to prove that the seizure and carrying away of the plain- 
tiff’s goods complained of in his declaration was done by a 
body of rebel cavalry, acting under the orders of Colonel 
Ashby, and that the defendant Henry Shepherd, a private eit- 
izen residing in the neighborhood, but no wise connected 
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with the same, was at the village of Hardscrabble, the scene 
of the trespass, a portion of the time, during which time 
the said trespass was being committed, and that he by his 
presence and acts, had countenanced and encouraged said 
‘trespass—the court instructs the jury, that if from the evi- 
dence before them, they believe that the defendant Henry 
Shepherd, was ignorant of all design or purpose upon the 
part of the rebel forces to seize and carry away the property 
of the plaintiff when they passed his house, that he left his 
home for the scene of the trespass, with no design or pur- 
pose of aiding, assisting or encouraging them in the said 
act of trespass, but for the purpose of relieving two Union 
citizens, residents thereof, whose arrest he regarded as pro- 
bable under the circumstances; that whilst at the scene of 
trespass he did nothing by word or deed to aid, assist or en- 
courage the siezure of the plaintiff’s property, or to benefit 
himself by its seizure, then the said Henry Shepherd, al- 
though present during a portion of the time whilst the 
property of the plaintiff was being seized and carried away, 
is not, in law, guilty of any participation in the said tres- 
pass, and they should find a verdict for the defendant, Henry 
Shepherd.” The court refused to give the instruction as asked 
for by defendant, Henry Shepherd, but gave it with this addi- 
tion, “unless for other reasons, and upon the principles 
enunciated in other instructions given in this cause, they 
find him liable.” To the opinion of the court refusing the 
instruction asked for, and granting the instruction as given, 
the defendant Henry Shepherd excepted. 

The defendant Henry Shepherd also moved the court to in- 
struct the jury, “that upon tlie trial of the cause, the plain- 
tiff having introduced evidence to prove that the seizure 
and carrying away of the plaintiff’s property, complained 
of in his declaration, was done by a body of rebel cavalry, 
acting under the orders of Colonel Ashby, and that the 
defendant Henry Shepherd, a private citizen residing in that 
neighborhood, but no-wise connected with the army, was at 
the village of Hardscrabble, the scene of the trespass a por- 
tion of the time, during which time the said trespass was 
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being committed, and that he, by his presence and acts, had 
countenanced and encouraged said trespass, and that if 
from the evidence before them, they believe, that the de- 
fendant Henry Shepherd was ignorant of all design or pur- 
pose upon the part of the rebel forces to seize and carry 
away the property of the plaintiff, when they passed his 
house, that he left his home for the scene of the trespas with 
no design or purpose of aiding, assisting or encouraging 
them in the said act of trespass, but for the purpose of re- 
lieving two union citizens resident there, whose arrest he 
regarded as probable under the circumstances, that whilst 
at the scene of the trespass he did nothing by word or deed 
to aid, assist or encourage the seizure of the plaintiff's 
property, or benefit himself by its seizure, then, the said 
Henry Shepherd, although present during a portion of the 
time, whilst the property of the plaintiff was being seized 
and carried away, is not in law guilty of any participation 

in the said trespass, and they should find a verdict tor the 
| defendant Henry Shepherd.” Which instruction the court re- 
fused to give to the jury, but in lieu thereof gave the fol- 
lowing: ‘The court instructs the jury that if from the evi- 
dence before them, they believed that the defendant Henry 
Shepherd was ignorant of all design or purpose upon the part 
of the rebel forces to seize and carry away the property of 
the plaintiff when they passed his house, that he left his 
home for the scene of the trespass with no design or purpose 
of aiding, assisting or encouraging them in the said act of 
trespass, but for the purpose of relieving two union citizens 
resident there, whose arrest he regarded as probable under 
the circumstances, that whilst at the scene of the trespass he 
did nothing by word or deed, to aid, assist or encourage the 
seizure of the plaintiff’s property, or to benefit himself by 
its seizure, then the said Henry Shepherd, although present 
during a portion of the time whilst the property of the 
plaintiff was being seized and carried away, is not, in law, 
for that reason guilty of any participation in the said tres- 
pass, and they should find a verdict for the defendant Henry 
Shepherd, unless for other reasons, and upon the principle 
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enunciated in other instructions given in this cause, they 
find him liable.” Te the opinion of the court refusing the 
instructions asked for, and granting the instructions given, 
the defendant excepted. 

The defendant Henry Shepherd also moved the court to in- 
struct the jury, “That to maintain the present action against 
the defendant Henry Shepherd for the goods and property al- 
leged to have been taken in the plaintiff’s declaration, said. 
plaintiff must show by his evidence that said Henry Shep- 
herd actually participated in the trespass and taking com- 
plained of, either by having been personally present, con- 
curring and aiding in the same, or having personally en- 
couraged, advised, instigated or requested the said trespass, 
or that the alleged trespasses were econimitted for his benefit, 
or for the benefit of himself and others confederated with 
him, for a common unlawful purpose in furtherance of the 
same, or that he assented to or acquiesced in the same after 
the commission thereof, and that it is not sufficient for the 
plaintiff to show that the said Henry Shepkerd was in the 
vicinity of said trespass and did not oppose the same, or that 
he received from one engaged in the trespass an article of 
property taken from the plaintiff, unless the jury further 
believes that suck articles were originally taken for the use 
of the said Shepherd, and by and for the use of those with 
whom the said Shepherd had confederated, for the unlawful 
purpose of committing the trespass complained of by the 
plaintiff.” Which instruction the court refused to give, but in 
lieu thereof gave the following: ‘The court instruets the 
jury that to maintain the present action against the defend- 
ant Shepherd for the goods and property alleged to have 
been taken in the plaintiff’s declaration, said plaintiff must 
shew by his evidence that said Henry Shepherd actually par- 
ticipated in the trespasses and taking complained of, either 
by having been personally present, concurring and aiding in 
the same, or by having previously encouraged, advised, in- 
stigated or requested the said trespasses, or that the alleged 
trespasses were committed for the benefit of himself, or 
others confederated with him for a common unlawful pur- 


















COURT OF APPEALS OF WEST VIRGINIA. 95 





Jan’y Term, Shepherd et al. vs. MeQuilkin. 1867. 





pose in furtherance of the same, or that he assented to and 
acquiesced in the same after the commission thereof. Ordi- 
narily, and as a general rule, he who goes in aid of those 
who commit a trespass, though he take no further part in 
it, or who co-operates therein, or aids, encourages, counte- 
nances, commands or advises the same, if done for his ben- 
efit, or for the common benefit of himself and others with 
whom he is confederated and co-operating in a common 
unlawful purpose, or who subsequently recognizes, approves 
and adopts the trespass with its purpose, results and bene- 
fits, is liable for the injury done by all in the trespass; but 
the question of co-operating and participating in the tres- 
pass, and all matters of fact, and the consequent liability 
of the several defendants is a question for the jury, who 
ascertain and determine the facets and apply the law under 
the instructions of the court. All the instructions given 
will be taken and considered together, as qualifying, ex- 
plaining and modifying each other.” To which opinion of 
the court refusing the instructions asked, and giving in 
lieu thereof the instrretions above set forth, the defendants 
excepted. 


C. J. Faulkner for plaintiff in error maintained . 

Ist. That the cireuit court erred in refusing to give the 
first instruction as asked for by the defendant Shepherd. 
Every instruction to the jury which is relevant to the issue, 
and which fairly and correctly propounds the law, 
should be given by the court substantially as asked for. 
Baltimore and Ohio Railroad Co. vs. Polly Woods & Co., 14 
Gratt., p. 468. It cannot be asserted that the instruction 
asked for was inapplicable to the facts before the jury. By 
the admission of the court below the law is correctly pro- 
pounded, and it covers every aspect of the case, to which, 
under the facts as hypotlietically stated, liability could at- 
tach to the defendant. To refuse such instruction was man- 
ifest error. 38. Randolph, Brooke vs. Young, p. 118. Dop- 
kins Brothers & Co. vs. Richardson, 9th Gratt., 496.  Balti- 
more and Ohio Railroad Co, vs. Woods, 14th Gratt. p. 468. 
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2d. The court erred in the additions which it made to the 
defendant’s first instruction. The words added “ for that 
reason,” unless “for other reasons,” “upon the principles 
enunciated in other instructions,” were calculated to confuse 
and mislead the jury. TheyAmpaired the force of the law 
previously expounded, They were contradictory to, and 
in conflict with the instruction given. If the jury believed 
the facts hypothetically stated, there could be “‘no other 
reason” upon which the defendant could be held liable. 14 
Gratt., p. 468. 

3d. The court erred in refusing the second instruction 
asked for by the defendants. That instruction asked the 
court to announce to the jury, that to constitute a co-tres- 
passer upon the alleged ground that the defendant had re- 
ceived from the persons actually committing the trespass 
one of the articles of property taken from the plaintiff, it 
was not sufficient to show that such article was received by 
the defendant, but it was further necessary to show, that 
such article was originally taken for the use of the defend- 
ant, or for the use of those with whem he had confederated 
for the unlawful purpose of said trespass. 


This is a clear and unquestionable principle of law; and 
in the present case of the highest practical importance to 
the defence. An act which in the case of felony, would 
make a man an accessory after the fact, will not in the case 
of trespass subject him to an action of trespass, for in tres- 
pass, as in misdemeanors, accessories after the fact, are not 
punishable, Cokes 4, Institute 371. So where a man 
wrongfully took a gun from-a gentleman who was sporting, 
and gave it to the game-keeper who received it, and after- 
wards refused to give it up, it was holden that trespass 
would not lie against the game-keeper receiving it, to re- 
cover the value of the gun, for it was not seized for his use. 

Wilson vs. Barker, 4, B and A, p. 614; 24 English Common 
law Reports. ‘Trover, upon proper demand, might have 
been maintained to recover the value of the gun. (same 
case. ) 
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4th. The court erred in the instruction given at the re- 
quest of the plaintiff. 

1st. The instruction is so obscurely worded, as to be eal- 
culated to mislead the jury. It would be a fair inference 
from that instruction, that if the jury believe “that any of 
the defendants” had participated in the trespass, they must 
tind a verdict against all the defendants. 

2d. It aflirms the proposition that a defendant who has 
received one article from the actual trespasser, knowing it 
to have been taken from the plaintiff against his will, al- 
though not originally taken for his use, is co-trespasser, and 
liable equally with the original trespasser for all that was 
taken from the plaintiff—a doctrine repudiated by the case 
of Wilson vs. Barker, 24 English Common law Reports. 

3d. It instructs the jury that the defendant so receiving 
a single article is liable for the value of all the plaintiff’s 
goods with interest thereon from date. The statute gives to 
the jury the exclusive right to determine whether interest 
shall be allowed on the sum found by the verdict, and to fix 
the period at which the interest shall commence. Code of 
1860, p. 732, section 14. This portion. of the instruction 
was, therefore, an improper interference with the discretion 
exclusively vested in the jury. 


Stanton and Allison for defendant in error. 

Ist. It is admitted that the party has a right to have his 
instructions given to the jury substantially as asked for, if 
they propound the law applicable to the case correctly. 

It is claimed that the first instruction requested by the de- 
fendant below, was given substantially as requested. The 
modification of it was not a substantial change of the charge 
as requested. In the case of the Baltimore & Ohio Railroad 
Company vs. Polly Woods & Co., 14 Gratt., there was a sub- 
stantial modification of the charge requested, and the charge 
as given was not law. It allowed the jury to correct mis- 
takes in the estimate of the engineer of the company with- 
out finding fraud. 

2d. The instruction requested was properly refused, be- 
VoL. 1. 7 
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cause it did not meet the whole case made by the evidence, 
It omitted any reference to the evidence which tended to 
prove that defendant, Henry Shepherd, received from the 
parties who took the plaintiff’s property, a part of the prop- 
erty taken at the time and place when and where it was 
taken, knowing it to have been unlawfully taken, and con- 
verted it to his own use. 

In the case of Hood vs. Maxwell, 1 West Va. Rep., 239, 
the court say that the instructions asked for in that case 
were properly refused, ‘because they do not propound the 
law fully.” This is undoubtedly the true rule. 

3d. The judgment of the circuit court will not be reversed 
for error in giving or refusing instructions, unless it appears 
trom the whole record that the party complaining may have 
been prejudiced by the instructions. Pitman vs. Breckin- 
ridge,, 3 Gratt., 129; Calvin vs. Munfee, 11 Gratt., 93. 

The charge given at the request of the plaintiff below, 
shows that the evidence before the jury was such that if the 
instructions asked for had been given as requested they 
could not and ought not to have changed the verdict of the 
jury. 

4th. The second and third instructions asked by the plain- 
tiff in error, and refused, are not law and therefore were 
properly refused. 

We deny the proposition, that a party who ratifies a tres- 
pass after it is committed, by receiving the fruits of it, and 
converting them to his own use, is not liable as a trespasser 


because it was not taken for the special use and benefit of 


the party so receiving. 2 Hilliard on Torts, 310,311; Wheeler 
vs. Brown, 18 Conn. Rep., 199. 

5th. There is no error in the instruction given at the re- 
quest of the plaintiff. : 

Its soundness, as applicable to the case, depended upon 
the facts which the evidence tended to prove. 

The recitals in the charge show that defendant Henry 
Shepherd was present, looking on, witnessing the plunder of 
the plaintiff’s store by Colonel Ashby’s cavalry; that his 
son, Abram Shepherd, was one of the soldiers engaged in 
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the plunder; that while the work was going on, or before 
the parties engaged in it had dispersed, the defendant re- 
ceived from his son, and appropriated to his own use, an um- 
brella and several other small articles of the plaintiff’s 
property which were taken in defendant’s presence. 

By his presence, and the countenance which his presence 
gave to the trespassers, and his taking, carrying away, and 
appropriating to his own use a part of the property, he be- 
came a joint trespasser with those who took the goods, and 
made himself liable for all the property taken at that time 
and place. . 

6th. We see no objection to the charge in regard to inter- 
est. It was proper for the court to advise the jury that 
lapse of time and the loss of the use of the property, and 
the profits he might have realized from it, was one of the 
elements which the jury might adopt in ascertaining the 
amount of damages which the plaintiff had sustained. 
That the legal rate of interest is the proper rule of damages 
for withholding money due, is so well settled that it will not 
be controverted. If it was right for the jury to find inter- 
est, with or without instructions, the party is not prejudiced 
by the instructions, and, therefore, has no right to complain 
of them. But if this were error for which the judgment 
might be reversed, it only goes to so much of the judgment 
as gives interest. 

7th. The errors assigned and exceptions taken only apply 
to Henry Shepherd. As tothe defendants John Shepherd and 
Osborn, no instructions were asked, or exceptions taken, 
affecting their liability. 

The judgment, therefore, must be affirmed as to them, 
whatever may be the result as to Henry Shepherd. 


MAXxwELL J. It is assigned as a cause of error, that the 
court below refused to give the instructions as asked by the 
defendant, Henry Shepherd, and gave the instructions in a 
modified form, and that the court erred in giving the in- 
structions given at the instance of the plaintiff below. 

The second and third instructions asked by the defendant 
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Henry Shepherd, and the instructions given in lieu thereof, 
mentioned in the defendant’s second and fourth bills of ex- 
ceptions in the order they appear in the printed record, can 
hot be revised by the court, as it does not appear from the 
bills of exceptions whether they were relevant or irrelevant 
to the cause before the jury, and until the contrary appears, 
it must be presumed that the action of the court below was 
correct. Fitzhugh’s Hz’r. vs. G. F. Fitzhugh, 11 Gratt., 308; 
1 Cranch, 319: 2 H. & M., 3863; 4 H. & M., 82; 3 Munford, 
191; 4 Rand., 609; 5 Rand., 31. 

The first instruction asked by the defendant, Henry Shep- 
herd, was given as asked, with the addition ot the following 
words by the court: “unless for other reasons and upon 
principles enunciated in other instructions given in this 
cause, they find him Hable.” 

It is claimed that the addition of these words was calcu: 
lated to mislead the jury, and that the instructions should 
have been given without it. 

I cannot see how it could mislead the jury. It seems to 
me that the only effeet that the addition could have, was to 
prevent the jury from being misled, and that, therefore, it 
was properly made by the court. It is claimed that the 
court erred in giving the instructions asked by the plaintiff 
below, contained in the defendant’s third bill of exceptions. 
This instruction, in substance, told the jury that if the de- 
fendants, Henry Shepherd and John Shepherd, or either ot 
them were present at the time the plaintiff’s goods were 
taken, participating, aiding and assisting in the taking, or 
countenancing and encouraging those who took them, or 
taking and receiving the goods, the one so present was lia- 
ble to the plaintiff for the value of all the plaintiff’s goods 
then taken, with interest on such value from the time they 
were taken. 

I can see no error in this instruction. If a party would 
not be liable for a trespass under such circumstances, I can 
searcely imagine a case in which he would be liable. 

It is expressly provided in the Code of Virginia, 1860, p. 
732, sec. 14, that the jury may allow interest on the sum 
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found by the verdict, and fix the period at which the said 
interest shall commence, and it cannot be an error there- 
fore, that the jury were told that the defendants, if liable 
at all, were liable for the value of the property taken, with 
interest on such value from the time it was taken. 


The President concurred. 


JUDGMENT AFFIRMED. 
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dU beeling. 
* Absent, HARRISON, J. 
Dean VENABLE et al. vs. D. CorrMAN, SEN,, ef al. 
January Term, 1867. 


!. Where the circuit court takes action under the 79th sec. of chap. 77, Code of ° 
Virginia 1860, either party may appeal; the judgment of the court being 
in its nature final and conclusive, and can only be reviewed by an appel- 
late tribunal. 


2. A judgment under this section is rendered in a “civil case,’ within the 
meaning of the 2nd section of chapter 182 of Code 1860. 


8. It is likewise a controversy concerning the title to land, and this court has 
appellate jurisdiction in all such cases by the 8th section of article 6th of 
the constitution of West Virginia. 


The preliminary motion made in this cause, is reported 
how in consequence of there being several causes pending 
in the circuits throughout the State, of a similar character. 

The points made in the motion are stated by the judge 
deciding it. ° 


Lamb and Paull, for plaintiffs in error. 


Stanton and Allison, for defendants in error. 


MaxwELL, J., delivered the opinion of the court. 
By the final order and judgment of the circuit court of 





*See page 1. 

+“ The circuit court of the county or corporation wherein there may be any 
parcel of such land or the greater part thereof, may on application of the 
proper authorities of such congregation, from time to time, appoint trustees 
either where there were or are none, or in place of former trustees, and change 
those so appointed, whenever it may seem tothe court proper, to effect or promote 
the purpose of the conveyance, devise or dedication; and the legal title to such 
land shall for that purpose be vested in the said trustees for the time being 


and their successors.” a 
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Greenbrier county, made on the 15th day of September, 
1866, Dean Venable, George Law, Henry Stuart, Patrick 
Birne, and David R. Spotts, were removed as trustees of the 
church property of the Methodist Episcopal church in the 
town of Lewisburg, said property consisting of two lots of 
ground with a house thereon, and D. Coffman, Senior, D. 
C. Coffman, Junior, Albert G. Williams, Archibald Lewis, 
and John Fry appointed in their places. 

The parties so removed have obtained a supersedeas to the 
said final order and judgment and brought the same into 
this court to be reviewed. 

The defendants in error make their motion here to dismiss 
the supersedeas on the ground that this court has no juris- 
diction to review the judgment or order complained of, 
because, they say it was not made in any cause, and is not 
conclusive of the matters in dispute between the parties. 

The order or judgment complained of was made under 
the 9th sec. of chap. 77 of the Code of Virginia 1860, p. 
412, on motion, and divested the plaintiffs in error of the 
legal title to the property and vested the same in the per- 
sons appointed in their places, for the purposes of the trust, 
and must be as conclusive of the title to the property as long 
as it remains in force, as the judgment of the same court 
would be in any other matter. It is no more subject to be 
reviewed in a court of chancery than any other judgment at 
law would be. It ean only be reviewed in an appellate 
court. 

The judgment was rendered in a civil case within the 
meaning of the 2nd sec. of chap. 182, Code of Virginia 
1860, p. 745, is final, the appellants were parties to the case 
and under this section have a right to their supersedeas. 

It was a controversy concerning the title to land, and by 
the 8th section of the 6th article of the constitution of this 
State, this court has appellate jurisdiction in all such cases. 

The motion is overruled. 


Motion OVERRULED. 
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GO beeling. 


*Absent, HARRISON, J. 


BaLtrmore anp Onto R. R. Co. vs. J. & W. G. Larrerry. 


January Term, 1867. 


- So long as a contract continues executory, the plaintiff must declare speci- 
ally; but when it has been executed on his part, and nothing remains but 
the payment of the price in money, by the defendant, the plaintiff may 
declare generally, using the common counts, or specially on the original 
contract, at his election. 


. Where the contract, though partly performed, has been abandoned by mu- 
tual consent, the plaintiff may resort to the common counts alone for re- 
muneration for what he has done under the special agreement. 


3. Where it appears that what was done by the plaintiff, was done under a 
special agreement, but not in the stipulated time or manner, and yet was 
beneficial to the defendant, and is or has been accepted and enjoyed by 
him, the plaintiff cannot recover upon the contract from which he has de- 
departed; yet he may recover upon the common counts for the reasonable 
value of the benefit which upon the whole the defendant has derived 
from what he has done. 


. Plaintiffs and defendant entered into a special contract, by which the 
plaintiffs were to make certain sections of defendant’s railroad, in a spe- 
cial manner, under the supervision and control of the defendant’s engi- 
neers, to be completed by a specified time and at a specified price; esti- 
mates were to be made by the engineers and acquittances executed by the 
plaintiffs. Much of the work was done under the contract, and the 
road partly finished and partly paid for, but the plaintifis failing to com- 
plete it in the time specified, they continued the work with the consent 
of the defendant, until it was completed, or accepted as completed by 
the defendant’s engineers having the supervision and control of it, and 
final estimates made and rendered. HELp: 


That the plaintiffs can recover, in assumpsit, under the common counts. 
5. A party ought not to be heard to complain, that the court would not stul- 


*See page 1. Judge Dille of the II. Circuit was called to the bench. __ 
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tify itself by giving, at his instance, instructions which contradict each 
other, and thus confuse rather than enlighten the jury. 


6. It is as competent for a jury to investigate fraud as a chancellor; the evi- 
dence to sustain aciual fraud must be the same, in substance and effect, in 
one form that it is in the other. 


7, An instruction is void for uncertainty, and ought to be refused as calcula- 
ted to confuse the jury, when it contains a bare assertion that if the 
jury believed the work and labor was done by the plaintiffs under a spe- 
cial contract, without averring a condition precedent, or that it was still 
open and subsisting; or whether the evidence stated in the bill of excep- 
tions tended to show whether the contract had been completed or re- 
scinded, or whether the work done under the contract, not in accordance 
with its provisions, and yet it being beneficial to, had been accepted and 
appropriated by the defendant. 


8. A case, in which from great discrepancies in calculations and estimates, a 
jury was justifiable in presuming fraud, and a motion to set aside a ver- 
dict and grant a new trial, because the verdict was contrary to evidence, 
was properly refused. 


John and William G. Lafferty, partners under the firm and 
style of J. & W. G. Lafferty, brought an action of assump- 


sit in the cireuit court of Ohio county, in June, 1853, 
against the Baltimore and Ohio Railroad Company, claim- 
ing 25,000 dollars damages. 

The declaration contained the usual indebitatis assumpsit 
count, and an insimul computassent count. Issue was joined 
upon the plea of non assumpsit. The cause was tried at the 
spring term 1854, and the jury rendered a verdiet for the 
plaintiffs, assessing damages at 15,307 dollars and 60 cents, 
with interest from the 20th day of December, 1852. The 
defendants moved for a new trial, which was refused, and 
the cause was carried to the Court of Appeals of Virginia, 
on a bill of exceptions taken to the refusal of the cireuit 
court to give certain instructions to the jury; and in July, 
1858, the following order was entered: 

‘This day came again the parties by their attorneys, and 
the court having maturely considered the transcript of the 
record of the judgment aforesaid, and the arguments of 
counsel, is of the opinion that the said circuit court erred, 
in refusing to give the second and third instructions asked 
for by the defendant in said court, and in giving certain 
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other instructions in lieu thereof. The second ought to have 
been given with an addition thereto, basing it upon the 
further belief of the jury that “a final estimate was made 
according to the said contract and without fraud; and the third 
ought to have been given in the form in which it was asked 
for, or both ought to have been given in the form and to 
the effect following, to wit: 

“Tf the jury believe from the evidence, that the contract 
ottered in evidence was entered into between the parties; 
that the work, &c., set out in the first count of the declara- 
tion was done, &c., under and by virtue of that contract, 
and that a final estimate was made according to the said 
contract and without fraud, then the plaintiffs are not enti- 
tled to recover under the said first count— 

“Ist. Without proving that before the action was instituted, 
they gave or offered to give to the defendants, upon receiv- 
ing the balance appearing to be due upon the said final es- 
timates, a release under seal from all claims, or demands, 
whatsoever, growing in any manner of the said contract. 

‘‘Nor, secondly: If the jury -believe from the evidence 
that before the action was instituted, the amount of said 
final estimate was paid by the defendant to the plaintiffs. 

“Therefore, and for reasons stated in writing and filed 
with the record, it is considered that the said judgment be 
reversed and annulled, and that the plaintiff in error recover 
of the defendants in error its costs by it expended in the 
prosecution of its writ aforesaid here. 

“And this court, proceeding to give such judgment as 
the said circuit court ought to have given, it is further con- 
sidered that the verdict ofthe jury be set aside, and the 
cause be remanded to the said circuit court for a new trial 
to be had therein, which is ordered to be certified to the 
said circuit court of Ohio county.” 

The cause was again tried in the circuit court of Ohio 
county, at the June Term 1860, and a verdict returned for 
the plaintiffs, the damages being assessed at 10,600 dollars 
with interest from the 1st day of December, 1852. 

On motion of the defendant, the verdict of the jury was 
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set aside and a new trial granted on the usual conditions. 
At the Fall term of 1860, the venue was changed to Brooke 
county. 

A trial was again had at the June Term 1865, and the 
jury again found a verdict for the plaintitts, assessing their 
damages at 12,417 dollars and 78 cents, with interest from 
the 20th day of December, 1852. The defendant moved 
the setting aside of the verdict and granting of a new trial, 
but the court overruled the motion, and entered judgment 
upon the verdict. . 

On the trial of the cause, the plaintiffs read in evidence 
to the jury a contract between themselves and the defen- 
dant, dated January 20th, 1851, which stated that they 
agreed to grade, and prepare for laying down a track for a 
railroad that the defendant was constructing from Baltimore 
to the Ohio river, two sections, Nos. 161 and 162. Among 
other stipulations, the excavation was divided into three 
kinds, earth, loose rock, and solid rock, and was to be paid 
for at a specified price per cubic yard; the masonry was 
likewise classed under several heads, and the width of gra- 
dation and a great variety of other particulars were specifi- 
cally set forth; the whole to be under the immediate super- 
vision of a local engineer employed on behalf of the defen- 
dant: the plaintiff agreed to complete the contract by the 
Ist day of June, 1852. Monthly estimates of the progress 
of the work were to be made by the engineer, and of the 
quantity, character and value of the same, and four-fifths 
of such value was to be paid by the defendant at such place 
as the chief engineer should appoint; and when the whole 
work was completed and accepted by the chief engineer, 
there was to be a final estimate by the local engineer, and 
any balance appearing to be due the plaintiffs was to be paid 
them upon their executing a release under seal from all 
claims and demands under said agreement. It was further 
stipulated and understood, that the monthly and final esti- 
timates of the local engineer, as to quantity, character and 
value of work, should be conclusive between the parties to 
the contract, unless the chief engineer should deem proper 
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at any time to revise and alter them, when his estimates 
should be substituted as to finality for those of the local en- 
gineer; that if the work was not completed by the plain- 
tiffs within the time specified, or if the work did not pro- 
gress with sufficient speed, the chief engineer might annul 
the contract, of which three day’s notice was to be given, 
and thereby the plaintiffs forfeited the unpaid part of the 
value of work done, and the defendant was at liberty to 
enter and complete the work. 

The circuit court certified that it was proved that the 
plaintiffs did a large amount of work and labor on the con- 
tract; that the monthly estimates were made by on Benja- 
min D. Frost, a local engineer designated by the defendant, 
and that in the autumn of 1851 his lodge took fire, and 
his books 2ad papers were destroyed, and that the estimates 
tor two or three months following were made by taking the 
force in men and horses employed by the plaintiffs and com- 
puting the amounts of the estimates by the quantities of 
work estimated to be done by such numbers of men and 
horses within such period; but, in the opinion of the wit- 
ness, erroneously made. That by the aid of cross sections, 
made previous to the fire, and returned to the office of the 
division engineer, the local engineer Frost, proceeded to re- 
measure the work, and was enabled to reproduce the esti- 
mates which had been substituted by the computation of 
the work done by the force employed. It was also proven 
that the engineers-of the defendant deemed it necessary to 
reconstruct a portion of a county road on the line of the 
sections of railroad being constructed by plaintiffs, and that 
a sum less than 500 dollars was allowed them by the engi- 
neers for so changing and reeonstructing, whilst it cost them 
over 1,700 dollars, in the opinion of witness, who was the 
book-keeper of plaintiffs whilst on the work. That in 
making the final estimates, the local engineer made two 
estimates, the one based on the force employed, and the 
other on the remeasurements in connection with the aid of 
eross sections and other returns that had been made to the 
office of the division engineer; that they differed in amount 
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and were submitted to the chief engineer, who returned 
them to the local engineer, with instructions to adopt that 
most favorable to the plaintiffs. That the estimates made 
by the local engineer were approved by the division engi- 
neer, Charles P. Manning, and chief engineer, B. H. La- 
trobe, and were believed by them to be correct, although 
they made no actual measurement. That the local engineer 
was believed to be competent and skillful by the defendant 
when employed, and was a man of honesty and integrity ; 
that the plaintiffs did not complete the work within the 
time specified, and that a portion of it never was done by 
them, but that the residue was done by employees of the 
defendant, and in the settlement of the account for work 
done under the contract, the cost of the work thus done 
was charged to the plaintiits, and the residue of the amount 
due them, according to the estimates of the defendants en- 
gineers, was paid to them before the institution of this 
suit. 

[t was also proven that the whole amount paid the plain- 
tifts, during the progress of the work and upon its comple- 
tion, exceeded the amount appearing to be due them, ac: 
cording to the estimates of the defendant’s engineers. 

The plaintitis proved by five witnesses, De Hass, Callan; 
Hays, Coletart and Everhart, all of whom were experienced 
civil engineers, that shortly after the work was completed, 
they had gone upon it and made measurements and caleu- 
lations, which greatly exceeded the estimates of the com- 
pany’s engineers. De Hass and Callan had made the meas- 
urements together, but their calculations, which corres- 
ponded, were made separately; the others had gone sepa- 
rately upon the work, and none of them remained longer 
than four days—all at the instance of the plaintiffs. It was 
certified by the court that the amount of work done by the 
plaintith, according to the measurements, classifications and 
specifications of the five engineers, De Hass and others, or 
either of them, would at the contract prices stipulated, ex- 
eeed the amount estimated and paid to the plaintiffs by the 
defendant, during the progress of the work and at its com: 
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pletion, by more than the amount of the verdict rendered 
in the cause. 

The defendants proved by B. H. Latrobe, Charles P. Man- 
ning and Oliver B. Green, engineers, that in their opinion, 
after a period of six months had elapsed from the comple- 
tion of the work, that the most skillful and industfious en- 
‘gineer could not make measurements and _classifica- 
tions that would be at all reliable in less than three weeks; 
and by witness Latrobe, who heard the examination of De 
Hass, that it was apparent that he had made his estimates 
and classifications from the upper line of the road cuts and 
side cuts, instead of the central line, as the road was actu- 
ally located and constructed, which would lead to erroneous 
results, and swell the estimates greatly beyond the amount 
of work actually performed. It was proved by the plain- 
tiffs that during the progress of the work the location of 
the road appeared to be changed and carried further into 
the hill, whereby the labor performed by the plaintiffs was 
considerably increased, especially in the excavation of solid 
rock; and that in the opinion of the witness, engineer Frost 
must have taken the amounts of the various kinds of exca- 
vation from the profile of the road as originally located, and 
not from a proper profile of the road as actually constructed. 

The court certified that no evidence was offered to im- 
peach the veracity, or impugn the credibility of any witness 
on either side; and no evidence to impute fraud to engineer 
Frost or chief engineer Latrobe, other than such, if any, as was 
to be deduced from discrepancy between the two final esti- 
mates made by Frost, and the differences in amount between 
his estimates and those madé by the witnesses examined by 
the plaintiffs upon the measurements, classifications and cal- 
culations made by them respectively. 

The defendant moved the court to instruct the jury as 
follows: 

“1st. That if the jury believed from the evidence that the 
said work done by the plaintiffs for the defendant was 
done under special contract between them, which remained in 
full force, and which ascertained the price to be paid for 
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such work, the plaintiffs have no right to prove the value 
of said work by evidence other than that of said contract, 
and recover according to the value thus otherwise proved, 
but can only recover the prices thereof as fixed by the said 
contract, upon proving that the conditions of the said con- 
tract had been complied with, and that nothing remained to 
be done in execution of them but the payment of the price 
by the defendant. 


“2d. That if the jury believe from the testimony that 
the said work in the said declaration mentioned was done 
under said written contract, and that a final estimate of the 
work done was made by the company’s engineers, fairly and 
without fraud, according to said contract, the plaintiffs are 
not entitled to recover in this action, without proving that 
before the same was instituted they gave or offered to give 
to the defendant, upon receiving the balance, if any, ap- 
pearing to be due on said final estimates, a release under 
seal from all claims or demands whatsoever growing in any 
manner out of said contract. 


“3d. Thatif the jury believed from the evidence that the 
said work in the declaration mentioned was done under said 
contract, dated as aforesaid, and that in accordance with 
said contract final estimates of the work done under the 
same were made by the engineers therein designated to per- 
form that duty, and further that the amounts of said final 
estimates had been paid to the plaintiffs before the institu- 
tion of this suit, then they ought to find for the defendant 
on the first counts of the declaration, unless they further 
believed from the testimony that there was fraud or inten- 
tional misconduct on the part of the engineers making up 
such final estimates. 


“4th. That the fraud and intentional misconduct referred 
to in said third instruction cannot be shown by evidence 
exhibiting different estimates of quantity and classification 
of work, unless the jury shall believe from the evidence 
that the estimates of quantity and classification, as made by 
the defendant’s engineers, were made unfairly and corruptly, 
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with intent on the part of the engineers making them to 
defraud the plaintiffs. 

“5th. That if the jury believe from the evidence that the 
work set out in the declaration was done under the said writ- 
ten contract, dated as aforesaid, and given in evidence in this 
cause; and that estimates final in their character had been 
properly made of the whole work so done by the plaintiffs, 
by the engineers of the defendant, and if they shall find that 
the plaintiffs had submitted themselves to the action of the 
engineers designated in said contract, both as to the monthly 
estimates and final estimates therein provided, in every par- 
ticular, except that they objected to the final estimates, when 
made known to them, then in the absence of proof of any 
fraud or other intentional misconduct on the part of said 
engineers, the jury can only find for the plaintiffs, under the 
first counts of the declaration,-upon the basis of taking said 
tinal estimates to be conclusive between the parties. 

“6th. That if the jury believe from the evidence that the 
said contract dated the 20th January, 1851, was entered into 
by and between the plaintiffs and the defendant, and that 
the plaintiffs did work and labor for the defendant upon said 
sections of its road mentioned in said contract, and that 
the work and labor so done is the same for which reeovery 
is sought in this action, the plaintiffs are not entitled to 
recover upon the declaration in this case, even although the 
jury should believe that the said estimates of the work made 
by the engineers of the company were unfair and fraudu- 
lent. 

“7th. That if the jury should believe that the said writ- 
ten contract was made by and between the plaintiffs and the 
ilefendant, and that the plaintiffs did work and labor for the 
defendant under the same, and that the said work and labor 
is the subject matter of this suit; yet that the plaintiffs are 
not entitled to recover from the defendant upon the declara- 
tion in this cause, even although the jury should believe 
that no sufficient final estimate of the quantity, character 
and value of the work so done was made by the local engi- 
neer or chief engineer of the defendant. 
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“8th. That the fraud or corrupt misconduct, referred to in 
previous instructions as serving to vitiate the estimates of 
the defendant’s engineers, is not to be presumed from mere 
errors or mistakes of said engineers, if any such shall be 
shown to have been made by them, nor from variances 
between different estimates of the same work made at dif- 
ferent times, nor from any variances which shall appear to 
exist between the estimates made by them, as to quantities 
and classification of work, and those made by other engi- 
veers or witnesses in this cause, unless the jury shall believe 
that the engineers of the defendant, in making their esti- 
mates, acted corruptly and unfairly and with intent to defraud 
the plaintiffs, by reducing improperly and unjustly the 
amounts which they were entitled to receive for their work 
under said contract. 

“Oth. That the fraud or intentional misconduct on the 
part of the said engineers, which shall serve to vitiate the 
estimates made by them, must be made out to the satisfaction 
of the jury by evidence clearly irreconcilable with bona fides 
and an honest purpose on the part of said engineers, and 
that the jury must be well satisfied of the evidence of such 
fraud or misconduct on the part of said engineers, before 
they will be justified in disregarding the final estimates 
made by them of the value of said work.” 

The court gave all the instructions except the sixth and 
seventh, which were refused, and the defendant excepted. 

The cause came here on a writ of supersedeas. 


Geo. H. Lee and C. Boggess, for plaintiffs in error, insisted 
on the following points: 

1. That the court erred in refusing to give the 6th instruc- 
tion asked for. If through the corruption of the engineer 
the estimates made by him were unfair or fraudulent, they 
could not be avoided for that cause in an action at law. The 
remedy of the plaintiffs was by bill in equity, to set them 
aside and give the proper relief. 

2. That the court erred in refusing to give the 7th instruc- 
tion asked for by the petitioner. The contract being spe- 

VoL. I. 8 











114 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, B.& O.R. R. Co. vs. Lafferty. 1867. 








cial, and the work never having been fully completed by the 
plaintiffs, and the required release never having been given, 
the plaintiffs were not in a condition to sue in indebitatus 
assumpsi. There remained something to be done on their 
part, and it was not a case in which the contract was fully 
performed on one part and nothing remained on the other 
hut the payment of the price agreed on. It is clear, there- 
fore, according to the well-settled rule of law recently recog- 
nized by this honorable court, that the plaintiffs were bound 
to declare upon the special contract, and aver their excuse 
for not performing the conditions upon which payment was 
to be made them according to the terms of the contract. 

3. The court erred in giving the instruction which it did 
give on the prayer of the plaintiffs. 

4. The court erred in refusing to set aside the verdict and 
grant a new trial of the cause. Taking all the facts and evi- 
dence in the cause and giving to them their widest latitude 
and fullest weight, there is not the slightest ground upon 
which to impute fraud, corruption, or intentional misconduct on 
the part of the engineer in making the estimates. The verdict 
is, then, plainly contrary to the facts and evidence in the 
‘ause. It is also in direct contravention of the instructions 
given by the court to the jury. The court instructed the 
jury that they could not find for the plaintiffs unless such 
fraud or corruption was clearly proven; and that it was not 
to be inferred from mere errors or mistakes of the engineer, 
if any such were made, nor from mere discrepancies between 
different estimates of the same work made by the same 
engineer, nor from variances between his estimates and those 
of other engineers, unless the jury should be satisfied that 
his estimates were made corruptly and unfairly and with 
intent to defraud the plaintiffs. And in its certificate of the 
tacts proved upon the trial, the court states that there was no 
evidence tending to impute fraud or corruption to the engi- 
neer except the supposed discrepancies and variances. The 
verdict was therefore in plain disregard of the instructions 
of the court, and should for that cause have been set aside. 
5. The court should have set aside the said verdict, and 
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granted a new trial, for misdirection. The 6th and 7th 
instructions having been improperly refused the court should 
have corrected its error by awarding the new trial asked for. 


Wm. McKennan and N. Richardson, for defendants in érror. 


Brown, President. 

Several points are made for the determination of the court. 
And ist, Whether an action can be maintained on the com- 
mon counts in assumpsit for work and labor, care and dili- 
gence, done under the following circumstances, viz: the par- 
ties, plaintiffs and defendant, had entered into a special con- 
tract, by which the plaintiffs were to make sections 161 and 
162 of defendants’ railroad, in a special manner, under the 
supervision and control of the defendants’ engineers, to be 
completed by a specified time and at a specified price; esti- 
mates thereof to be made by said engineers, and acquittances 
executed by plaintiffs before payment. Much of the work 
was done under the contract and the road partly finished and 
partly paid for, but the plaintiffs failing to complete the same 
in the time specified, they continued the work with the con- 
sent of the defendant, until the same was completed,’ or 
accepted as completed by the company’s engineers having 
the supervision and control thereof, and final estimates made 
and rendered. 

The declaration contained no special count on the speciai 
contract, but the common counts only. And it was objected 
for the railroad company, the plaintiff in error, but defen- 
dant in court below, that the action could not be maintained 
on the common counts, and that the parties should have 
declared specially, on the special contract, and aver perform- 
ance, or failure to perform by the act of the other party. 

But it is very manifest that this could not have been done, 
for the contract had not been performed by the plaintiff in 
error, neither had it been prevented performing it by the 
other party. And if no remedy could be had on the com- 
mon counts, then the parties doing the work were without 
remedy altogether, notwithstanding the work had been done 
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and continued at the request of the plaintiff in error, and 
was useful to and appropriated by the said company. The 
law is correctly stated by Mr. Greenleaf in his work on Evi- 
dence, vol. 2, sec. 104, where he deduces from the authori- 
ties three general rules: 

1. So long as the contract continues executory the plaintiff 
must declare specially; but when it has been executed on his 
part, and nothing remains but the payment of the price in 
money, by the defendant, which is nothing more than the 
law would imply against him, the plaintiff may declare gen- 
erally, using the common counts, or may declare specially 
on the original contract, at his eleetion. 

2. Where the contract, though partly performed, has been 
abandoned by mutual consent, the plaintiff may resort to 
the common counts alone for remuneration for what he has 
done under the special agreement. 

3. When it appears that what was done by the plaintiff, 
was done under a special agreement, but not in the stipulated 
time or manner, and yet was beneficial to the defendant and 
has been accepted and enjoyed by him; here the plaintiff 
eannot recover upon the contract from which he has 
departed, yet he may recover upon the common counts for 
the reasonable value of the benefit which, upon the whole, 
the defendant has derived from what he has done. 

I think it clear, therefore, that the plaintiffs in the court 
below, might well, in the case supposed in the defendant’s 
first bill of exceptions, have sustained their action upon the 
common counts. Also Newman vs. McGregor, 5 Hammond, 
349; Baltimore ¢ Ohio R. R. Co. vs. Polly Woods § Co., and 
same plaintiff vs. Lafferty, 14 -Gratt. 

Again, the defendant in the court below asked the court 
to give to the jury nine instructions propounding proposi- 
tions of law affecting the case, as it claimed, all of which the 
court gave, except the two numbered 6 and 7, which the 
court retused to give, to which refusal the defendant excep- 
ted, and the same are here assigned as errors. Said 6th 
instruction, divested of its circumlocution, propounds sim- 
ply and substantially this proposition, that, the plaintifts 
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below could not recover on the common counts for the work 
and labor done under the circumstances and as stated in the 
said first bill of exceptions, even though the jury should 
believe that the estimates of the work made by the engineers 
of the company were fraudulent. 

It is based upon the assumption that the engineers’ esti- 
mates are conclusive upon the plaintiffs below, however 
fraudulent they may be, and that the question of fraud can- 
not be tried by the jury in an action at law, but that, a court 
of equity alone is competent to investigate the subject of 
fraud. 

The first objection to this instruction is, that it is incon- 
sistent with the third instruction asked by the defendant 
below and so given by the court. This third instruction 
told the jury, in effect, that they might find for the plaintiffs 
below, if the engineers’ estimates were fraudulent; but this 
sixth instruction says, in effect, that the jury mav not find 
for the plaintiffs below, notwithstanding the said estimates 
were fraudulent. 

A party ought not to be heard to complain that the court 
would not stultify itself, by giving at his instance, instruc- 
tions, which contradicted each other,, and thus confuse, 
rather than enlighten the jury upon the law in the case. It 
is certainly a reprehensible practice and condemned by the 
ease of Lazzell vs. Maple, 1 W. Va. 

But suppose the said third instruction had neither been 
asked by the defendant below, nor given by the court, the 
question would still recur: was the law correctly propoun- 
ded in the said sixth instruction? If not, it was rightly 
refused, and therefore, the refusal, no just cause of com- 
plaint. This sixth instruction proceeds upon the hypothe- 
sis, that the estimates of the engineers are, in nature and 
effect, awards of arbitrators; and as awards may not be 
questioned for fraud, save in a court of equity, so neither 
can these estimates of the engineers be otherwise dealt 
with. But the analogy between them is not complete. 
Baltimore & Ohio R. R. Co. vs. Polly Woods & Co., 14 Gratt., 


Ye 


463. The reason for investigating the fraud before a jury, 
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is as strong as before the chancellor, and the former is no 
less competent than the latter to determine it. It saves cir- 
euity of action, avoids delay, and lessens the expense, and 
whether in one forum or the other the evidence to sustain 
the eharge of actual, not construetive, fraud, must be the 
same, in substance and effect. 16 Penn. State Rep. is 
authority express upon the point and is strongly corroborated 
by the opinion of the court delivered by judge Moncure ir 
the case of the Baltimore ¢ Ohio R. R. Co. vs. Polly Woods 
¢ Co., 14 Gratt., 463; 9 Peters, 319; 11 Gill & John., 58: 
27 Vermont, 673. 

I think, therefore, that there was no error in refusing the 
said sixth instruction. 

The said seventh instruction propounds this proposition: 
that the work and labor sued for, were done under the writ- 
ten contract, no recovery could be had on the common 
counts, whether any final estimate thereof had been made 
by the company’s engineers or not. 

It is based on the assumption before considered and dis- 
approved, that no recovery can be had for work done under 
a special contract unless the contract be specially declared 
on. It is objectionable also because the view which it pre- 
sented, viz, that if the work was done under a written con- 
tract, the terms of the contract must be complied with before 
a recovery could be had, had been given to the jury, at the 
defendant’s instance in each of the five instructions, which 
preceeded it, and it was not an error in the court to refuse 
to repeat it again. But it was also objectionable in not 
going far enough to avoid anrbiguity and was thereby cal- 
culated to confuse and mislead the jury. Had this instruc- 
tion, by its terms, been confined to work done under a writ- 
ten contract, which was still open and subsisting, it would 
not have been obnoxious to this objection of uncertainty, 
and in such case, if the contract made any particular thing 
a condition precedent, no action could be maintained until 
the condition had been performed. But this instruction is 
based on the single averment that the work was done under 
a written contract, leaving it wholly uncertain whether the 




















COURT OF APPEALS OF WEST VIRGINIA. 119 





Jan’y Tere, B. & 0. R. R. Co 0. vs. Lafferty. 1867. 





contract was mace or sncunnill whether it was still open 
and subsisting, or whether, as the evidence stated in the bill 
of exceptions tended to dene, that the contract had been 
completed, or rescinded; or whether the work, though done 
under the contract, not in accordance with its provisions, 
and yet being beneficial to the defendant had been accepted 
and appropriated; in which latter event no estimates of the 
company’s engineers could be required as a condition prece- 
dent, to enable the plaintiffs to recover, any more than it 
would require a special count on the special contract, instead 
of the common counts. 

Again, this seventh instruction is almost identical with 
the first instruction in the case of Baltimore & Ohio R. R. Co 
vs. Polly Woods § Co., 14 Gratt., 447, and also with the first 
instruction asked by the same company against Laffertys on 
a former appeal in this very case, 14 Gratt., 478, but the 
court below refused to give them, and the refusal was 
excepted to, and the court of appeals of Virginia held tha at 
the court below did not err in such refusal. 

[I think, therefore, that the court below was warranted in 
refusing to give the said seventh instruction also. 

The next question to be considered grows out of the 
refusal of the court to set aside the verdict and award the 
defendant a new trial. It is claimed for the defendant below, 
that a new trial should have been granted on two grounds: 
1st, for misdirection by the court, and 2nd, because the ver- 
dict is contrary to the evidence. 

The first ground has been in effect disposed of, in consid- 
ering the objections to the sixth and seventh instructions, 
and need not be repeated in this connection. Upon the see- 
ond ground it may be remarked, that as respects the amount 
ascertained by the verdict, there is a conflict of evidence and 
this court will not stop to inquire which preponderates or 
which set of witnesses is the most credible; that was pecu- 
liarly the province of the jury. But it is maintained for the 
plaintiff in error, that the verdict can only be sustained 
upon the hypothesis of fraud in the company’s engineers in 
making out the estimates of the work done, and that there 
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is no evidence of such fraud. And on this point the court 
below certifies in the second bill of exceptions briefly and 
substantially that there was no evidence of fraud in said final 
estimates, other than such as was to be deduced from the dis- 
crepancy between the two final estimates by the engineer, 
Frost, and the differences in amount between the said Frost’s 
estimates and those made by the engineers examined by the 
plaintiffs below: The court also certifies that the amount of 
work done, would, at the contract price, exceed the amount 
estimated and paid to the plaintiff below, during the pro- 
gress of the work and at its completion, by more than the 
amount of the verdict, which was for 12,417 dollars and 78 
cents. The work done was excavation and removal of earth, 
loose rock and solid rock, and at prices specitied per cubic 
yard. And an approximation to the amount of work thus 
done is easily ascertained, so far as to show whether the dis- 
crepancy was small or great, in other words whether it was 
such as might be accounted for by reason of errors and mis- 
takes in the measurement or calculations, which are always 
liable to enter into estimates of like character, or whether 
the discrepancy was great, the error so glaring as to preclude 
under the circumstances, the idea of errors of ignorance, 
inadvertence or mistake, and which could only be rationally 
accounted for on the ground of a corrupt motive in the local 
engineers making the estimates, with the intent to defraud 
the plaintiffs below. 

When the verdict is viewed in the light of the instruc- 
tions, and the facts as certified by the court, it is manifest 
that the jury came to the conclusion that the said estimates 
of the company’s engineers were fraudulent and so based 
their verdict upon such conclusion. It is equally clear that, 
that conclusion was a deduction from the facts and cireum- 
stances proved in the cause, potent among which, were the 
discrepancies aforesaid. 

It is equally clear from the court’s certificate of the fact 
that the mind of the judge, who presided at the trial, was 
influenced by the same considerations to refuse to set aside 
the verdict. 
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The glaring discrepancy also between the estimate of the 
engineer, Frost, for the piece of county road made by the 
plaintiffs, viz, 430 dollars and 88 cents, and the actual cost, 
viz, 1,700 dollars and upwards, is another circumstance of 
much weight in considering this subject. 

These great and extraordinary discrepancies tested by cal- 
culations based on the facts in the cause, exhibit results, 
which it is difficult to reconcile with the idea of honest 
errors or casual mistakes. As the estimates of the local 
engineer, were carried into the estimates of the division 
engineer and his again into the final estimate of the princi- 
pal engineer, then, however honest the division and princi- 
pal engineers, and innocent of any knowledge of the errors 
and taint of the preceding estimates, yet the final estimate 
would, nevertheless, be equally obnoxious, as the one on 

which it was based. 

The question is whether upon the whole case the verdict 
is contrary to the evidence and should therefore be set aside; 
nor is the fact to be overlooked that this is the third verdict 
for about the same amount that has been rendered in this 
cause. 

Upon a careful consideration of the case and review of 
the authorities on the subject of new trials, I am satisfied 
that this is not a case in which the appellate court would be 
justified in disturbing the verdict of the jury. 

From the reasons above stated, I am of opinion that the 
judgment of the circuit court of Brooke should be affirmed, 
with costs to the defendants in error. 


The other judges concurred with the President, 


JUDGMENT AFFIRMED, 
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WAbeeling. 


*Absent, Harrison, J. 
Ex parte Hunter, et al. 
January Term, 1867. 


1. The act of the Legislature of West Virginia, passed February 14th, 1866, 
in relation to the oaths of attorneys at law, is not unconstitutional. 


2. A pardon granted to rebels from the Federal Government, restores the 
parties to the rights and privileges held or derived from it only. There- 
fore, no attorney can be admitted to practice his profession in the courts 
of this State, without complying with the terms of the act in relation 
thereto. 


Andrew Hunter, Samuel Price, W. S. Summers, Samuel 
Miller and Caleb Boggess applied at the bar of this court, at 
the July Term, 1866, for admission to practice without be- 
ing required to take the oath provided by the tact of the 
Legislature, passed February 14th, 1866. 

Some of the applicants produced pardons from the Exec- 
tive department of the Federal Government. 

Judge R. L. Berkshire was a member of the court at that 





*See page 1. 

+Be it enacted by the legislature of West Virginia: No attorney at law shall 
be allowed to practice in any court, or.before any justice or board of supervi- 
sors of this State after the passage of this act, until he shall take in the court 
in which he proposes to practice, in addition to the oath now required by law, 
the following oath: “I, (A. B.) do solemnly swear that I have not since the 
twentieth day of June, eighteen hundred and sixty-three, borne arms against 
the United States, nor against the State of West Virginia; that I have volun- 
tarily given no aid or comfort to persons engaged in armed hostility thereto 
by countenancing, counselling or encouraging them in the same; that I have 
not sought, accepted nor attempted to exercise the functions of any office what- 
ever, under any authority in hostility to the United States or to the State of 
West Virginia; that I have not yielded-a voluntary support to any pretended 
government, authority, power or constitution within the United States, hostile 
or inimical thereto, and that I take this obligation freely, without any mental 
reservation or purpose of evasion.” 



























COURT OF APPEALS OF WEST VIRGINIA. 123 








Jan’y Term, Ex parte Hunter, et al. 1867. 





time, and in consequence of Judge Harrison’s illness, Judge 
Loomis, of the VI. eircuit, was called to the bench. The 
matter was elaborately argued by the parties, and by their 
counsel, at that term, but no decision was had until Jan- 
uary Term, 1867, when it was determined by President 
Brown and Judge Loomis, Judge Berkshire’s term having 
expired. 


Charles J. Falkner appeared for the applicants. 


Attorney General Maxwell and B. F. Stanton resisted. 
Mr. Stanton said : 

The applicant, Andrew Hunter, presents himself to the court 
and asks the privilege of practicing at this bar, without 
taking the oaths prescribed by the law of February, A. D., 
1866, which requires all attorneys who propose to practice 
in the courts of this State, to take an oath that they have 
done nothing in aid of the late rebellion since the 20th day 
of June, A. D., 1863. 

The facts upon which he bases his application are as fol- 
lows : 

1. That he was duly licensed to practice law in the courts 
of the State of Virginia in the year 1824. 

2. That he practiced as an attorney in the courts of Vir- 
ginia from his admission to the commencement of the late 
rebellion, in the spring of 1861. 

3. That in May, 1861, he was elected to the House of 
Delegates of the State of Virginia, and served out his term 
of two years, during which the State legislature, of which 
he was a member, disclaimed any allegiance to the Govern- 
ment of the United States, and recognized the supremacy 
of the Southern Confederacy. 

4, At the expiration of his term of service in the House 
of Delegates, he was elected to the Senate of Virginia, and 
served a term of two years in the Senate, while Virgina 
was a State of the Southern Confederacy. 

5. Asa member of the Senate and House of Delegates, 
he took the oath of allegiance to the Southern Confederacy. 
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6. He does not come within any of the exceptions to the 
the President’s amnesty proclamation of May 29, 1865. 
He took the amnesty oath prescribed by the amnesty proc- 
lamation of President Lincoln of December, 1863, and Presi- 
dent Johnson’s proclamation of May, 1865. 

7. The State of West Virginia was admitted into the Union 
as a State on the 20th of June, A. D., 1863. 

8. The applicant was never admitted to practice in the 
courts of West Virginia, nor in the courts of the restored 
government of Virginia. 

Upon this state of facts, Mr. Hunter claims the right to 
practice law in this State without taking the oath required 
of lawyers in this State to practice in the courts of the 
State, passed February, 1866. 

It is claimed in the first place that by a just construction 
of this law, it does not apply to lawyers practicing before its 
passage. 

But the whole scope and spirit of the law is so manifestly 
intended to embrace all lawyers who propose to practice in 
the State, that the applicant manifestly places but little 
reliance on this proposition. The law says that “no attor- 
ney-at-law shall be allowed to practice in any court, or be- 
fore any justice or board of supervisors of this State, after 
the passage of this act, until he shall take in the court in 
which he proposes to practice, in addition to the oaths now 
required by law the following oath.” 

But if this were so, Mr. Hunter neverewas admitted to 
practice in the courts of West Virgmia. And I propose 
hereafter to show that he is not entitled to practice in this 
State by virtue of his license to practice in the State of 
Virginia. 

But the applicant relies mainly upon the proposition that 
the law of February, 1866, is unconstitutional, because it is 
ex post facto, is in the nature of a bill of attainder, impairs 
the obligations of a contract, and divests vested rights. To 
this I reply: 

1. That the presumption is always in favor of the consti- 
tutionality of any law upon-the statute book. It will never 
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be presumed that the legislative department of the Govern- 
ment has transcended its powers, and passed a law in viola- 
tion of the constitution which the members of the legisla- 
ture were sworn to support. If, therefore, upon a full con- 
sideration of the whole question, the court is in doubt as to 
whether the law is in violation of the constitution or not, 
the decision must be in favor of its constitutionality. 

2. But I hope to be able to relieve the court of all rea- 
sonable doubts on the subject, and to show beyond cavil and 
controversy, that the law is clearly and plainly a constitu- 
tional and valid enactment. 

The case depends upon the nature and character of the 
rights acquired by an attorney by his admission to the bar, 
and the power of the legislature and the courts over him in 
his official character as an attorney. 

I deny that an attorney by his license acquires any rights 
that are not subject tu the absolute dominion and control of 
the legislature, and the courts in which he is authorized to 
practice. 

It is important to any just and accurate conception of the 
questions involved in this application to understand pre- 
cisely the relation which an attorney occupies towards the 
court, the law and the community. 

They have been recognized as an essential part of the ma- 
ehinery for the administration of justice, as an indispensa- 
ble appendage to the courts as far back as we have any 
traces of the common law. 

We find them recognized in the acts of Parliament in 
England, as far back as the reign of Henry III. In the 
20th year of the reign of Henry II1., they were authorized 
to appear for persons owing suit or service to the court 
leet, or the court of the manor. 

From that time there are frequent recognitions by act of 
Parliament, in the shape of laws conferring authority upon 
them in special cases, prohibiting certain offences, &c., &e. 

In the fourth year of Henry JV, for the first time, a roll 
of the attorneys practicing in each court was required to be 
kept in the courts in which they practiced. From that time 
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to the present, not only Parliament, but the courts in which 
they practiced, have exercised the most unlimited control 
over them. 

The history of the State of Virginia is full of instructive 
precedents on this question. Very soon after the settlement 
of the colony a struggle commenced between the planters 
and the lawyers, which continued for more than a century. 

During that period numerous laws were passed regula- 
ting the mode of admitting lawyers to the bar, prescribing 
the oaths they should take, regulating their fees, punishing 
them for misconduct, taking illegal fees, &c., &e., in which 
the colonial legislature exercised the most unlimited control. 

In 1642, a law was passed requiring all attorneys to be 
licensed, and regulating their fees. 1 Henning Statutes, 
275. 

In 1645, a law was passed expelling all attorneys from 
office and prohibiting them from practicing in the courts. 
1 Henning Statutes, 305. At the same session a law was 
passed repealing the law authorizing attorneys to be li- 
eensed, 1 Henning, 313. 

In 1647, a law was passed prohibiting attorneys from 
taking any fees or practicing in the courts, and requiring 
the courts to manage causes for weak parties who could 
not manage them themselves, or to appoint some person 
from among the people to manage them for them. 1 Hen- 
ning, 349. 

1656, the law expelling “mercenary attorneys” was re- 
pealed, and the Governor and Council were required to ap- 
point attorneys for the quarterly courts, and the commis- 
sianers to appeint them for the county courts. 1 Henning, 
419. 

The next year, 1657, a law was passed prohibiting any 
person from pleading any cause for gain or profit, under ¢ 
penalty of 5,000 pounds of tobacco. 1 Henning, 482. 

At the same session a law was passed expelling all law- 
vers in the colony from the bar.. The Governor seems to 
have made strong scruple about signing it, and said some- 
thing about magna charta, and quite a contest ensued be- 
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tween the House of Burgesses and the Governor, in which 
the House finally triumphed. 

So the matter remained for twenty-three years. In 1680 
another law was passed requiring all attorneys to be licensed 
by the Governor, and fixing the fees; 2 Henning, 489. 

Two years afterwards, in 1682, the law of 1680, for the 
licensing of attorneys was “found inconvenient” and re- 
pealed; 2 Henning, 498. 

So the law remained for thirty-six years. But somehow 
the attorneys, with or without law, had got to practicing. 
again; for in 1718 a law was passed fixing the fees of attor- 
neys in the general court and in the county court; 4 Henning, 
59, 

In 1732 the colonial legislature for the first time passed a 
law somewhat in detail, providing for the admission of at- 
torneys, defining their duties, regulating their fees, and de- 
fining the power of the courts over them, and requiring 
them to take an oath. 

This is the first law which required an oath from attor- 
ueys in the State of Virginia. 

The law remained in force ten years. In May, 1742, 
law was passed, the preamble of which recited that the 
former law had “not been found to answer the good design 
and intention thereof;” and it was enacted that the law be 
‘repealed and made void.” 5 Henning, 171. 

So matters stood for three years. In 1745, another gen- 
eral law was passed, providing for licensing attorneys and 
regulating their duties, fees, &e. 

The third section provides that applicants for license shall 
present to the examiner a certificate of character from the 
proper county court, upon which he may be examined, and 
if found qualitied, the examiners shall grant him a license. 
Every person obtaining such license, shall, before he shall 
be admitted to practice, “take the oaths appointed by law to 
be taken, instead of the oaths ot allegiance and supremacy, 
and take and subseribe the oath of abjuration and subscribe 
the test: ”’ and in addition the following oath: “I, A. B., 
do swear, that [ will truly and honestly demean myself in 
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the practice of an attorney, according to the best of my 
knowledge and ability.””’ Every person practicing without 
license to forfeit five pounds in every case in which he ap- 
peared. 

In 1776, May, a law passed requiring attorneys to take an 
oath of allegiance to the Commonwealth of Virginia; 9 Hen- 
ning, 221. So the law stood in relation to attorneys until 
after the close of the war of the revolution. 

In 1786, the law regulating the admission and practice of 
attorneys was again revised, and three judges of the court 
‘of chancery or general court were authorized to grant li- 
cense; and “every counsel, attorney or proctor before he 
shall practice, shall, in some court of record, give assurance 
of fidelity to the commonwealth, and if he shall hereafter 
obtain license shall take the ordinary oath of an attor- 
ney.” It also authorizes the general court on information 
tiled and on conviction, to suspend or revoke an attorney’s 
license; 12 Henning, 339. 

So stood the law until February 15th, 1819, when the law 
Was passed under which the applicant’s license was granted. 
The second section of this law provided “that before an at- 
torney shall be permitted to practice in any court of this’ 

Yommonwealth, he shall first produce his license in each 
court where he intends to practice, and in the presence of 
such court shall give assurance of fidelity to the Common- 
wealth.” 

Every person that has been or shall be convicted of felony 
shall not be licensed. If the judges observe malpractice, 
or complaint of malpractice is made, an information may be 
filed, and if the party is found guilty, he shall be suspended 
or his license revoked. 

No attorney who shall prosecute a suit in an inferior court, 
shall be permitted to prosecute such cause in the appellate 
court. Fees fixed for services. Sec. 14, 1 Revised code of 
1819, p. 267 to 272. 

The law now in force in Virginia, code of 1860, p. 699, re- 
peais the section fixing the fees, changes the provision in 
regard to giving assurance of fidelity to the Commonwealth, 
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and requires an oath of fidelity to the Commonwealth. 
This review of the legislation of the State of Virginia shows 
beyond all controversy, that the privileges or rights con- 
ferred by an attorney’s license, have never been regarded as 
in any sense a franchise that could not be changed or re- 
voked at the pleasure of the law-making power of the State. 
During the first century of the settlement of the colony the 
license of attorneys were repeatedly revoked and annulled 
in the most sweeping and comprehensive terms. Their 
fees were increased and diminished, the oaths required of 
them were changed and modified according to the exigencies 
of the times, or the whim and ecaprice of the legislature. 
No question seems ever to have been made as to the power 
of the legislature to exercise the most absolute dominion 
and control over them except in a single instance. 

When it is considered that the parties prejudiced by these 
laws, was the whole bar of the colony, and they acquiesced 
in it for more than a century without resistance or remon- 
strance, the conclusion is irresistible that the power was 
universally recognized and admitted. 

The oath of abjuration and supremacy was required of all 
‘lawyers, as well those previously admitted as those thereaf- 
ter to be admitted. 

The law of 1745 was the first law that required lawyers 
to take these oaths. It cannot be doubted but there were 
many lawyers in the colony professing the Catholic religion 
and believing the Pretender to be the lawful heir to the 
crown of Great Britain. But under this law he must aban- 
don his practice, or forswear his allegiance to his God and 
his King. 

This law, or others with the same provision, remained in 
force until 1776, when all lawyers were required to renounce 
their allegiance to the King of Great Britain, and swear 
allegiance to the commonwealth of Virginia. 

So from the settlement of the colony to the present time, 
the legislature has constantly exercised the power of increas- 
ing and diminishing the fees of lawyers and prohibiting 
them from taking fees in addition to the fees prescribed by law. 
VoL, IL. 9 
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In the only instance in which exemption from legislative 
control was ever claimed, it was promptly denied, and has 
never since been claimed. So the courts have constantly 
exercised the power of suspending or revoking the license 
of attorneys for any cause they may deem suflicient. 
The only limitation that has ever been placed upon this 
power is, that an information must be filed and a jury sworn 
to inquire into the truth of the charges contained in the 
information. But the court is the sole judge as to what 
charges shall be sufficient to suspend or revoke the license 
of an attorney. It is not necessary that he should commit 
any offence punishable by the laws of the State, that he 
should be convicted of any crme, but whatever the court 
may consider “malpractice” or “ misconduct” is suflicient to 
suspend an attorney or revoke his license. 

What is the value of a franchise or privilege that is held 
by such a tenure as this? 

The idea that a lawyer’s license confers upon him any 
irrevocable franchise or privilege, is a delusion and a snare, 
and can only lead to error and that continually. 

It is a mere privilege conferred upon him without consid_ 
eration, and revocable at the pleasure of the power by which 
it was granted. A municipal corporation is a franchise, but 
as it is public and gratuitous, no capital invested on the faith 
of it is revocable at the pleasure of the legislature. 

But whatever rights the applicant may have acquired in 
the State of Virginia, they give him no rights in the State of 
West Virginia. It is one of the essential attributes of sov- 
ereiguty to organize courts, and prescribe the powers and 
duties of the judges and officers of the courts. 

When a new State is created out of the territory of an 
existing State, all officers and others holding offices or priv- 
ileges under the laws of the old State, are at once divested 
of them, unless they are preserved by the constitution and 
laws of the new State. A judge whose term has just com- 
menced, acquires no rights in the new State, and loses his 
office unless he removes within the territorial limits of the 
old State. 
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His eligibility to office, his right to vote, and all other 
privileges derived from the laws of the old State are gone, 
and may be altered and changed at pleasure by the new 
State. 

If he were a voter in the old State without being a free- 
holder or a householder, the new State might require him to 
be one or the other, or both. If negroes were allowed to 
vote in the old State, they might be prohibited in the new. 
If a man was eligible to an office in the old State at 21 years 
ot age, he might be excluded in the new State until he was 
25 or 30. If he was entitled to admission to the law in the 
old State at 21 years of age, he might be excluded in the 
new until he was 25 years of age. If he were admitted in 
the old State at 21, and the new State was created before he 
arrived at the age of 25 years, he would be excluded from 
the bar in the new State until he arrived at the age required 
by the law of the new State. If he were admitted to the 
bar of the old State without taking the oath of allegiance or 
fidelity to clients, he might be required to take these oaths 
before he would be permitted to practice in the new State. 

In short the new State might refuse to recognize the 
admission in the old State, and require all persons desiring 
to practice in its courts to be examined as to their capacity 
and fitness, and to conform to such regulations as might be 
prescribed by law. 

Mr. Hunter was never admitted to practice in the courts of 
West Virginia, and he must conform to the laws of West Vir- 
ginia as the only condition upon which he can be permitted 
to practice in her courts. 

It is true that the State of West Virginia has adopted the 
laws of Virginia, and declared that they shall remain in force 
until they are altered or repealed. 

Amongst the laws of Virginia so adopted was the law pro- 
viding for the admission of attorneys. 

But it derived its vitality and validity from its adoption by 
the constitution and laws of West Virginia. It remained in 
force until it was altered by the laws of West Virginia. 

Mr. Hunter never appeared in the courts of West Virginia, 
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or claimed to be a member of the bar, until the law of Vir- 
ginia was altered by the law of February, 1866, requiring 
the oath which he now asks to be excused from taking, was 
passed. 

To give him any claim to a vested right to practice in the 
courts of West Virginia he must have been a practicing law- 
ver, or had a right to practice in the courts of West Virginia. 
Ife has never taken the oath of allegiance to the State of 
West Virginia, or the oath of fidelity to clients in any of the 
eourts of West Virginia. 

He will not now claim that he has a right to practice in 
the courts without taking these oaths. But at the time he 
presents himself there is a further oath required by the laws 
of West Virginia. 

His admission and the oath taken by him in 1824 in the 
State of Virginia do not, per se, give him a right to practice 
in the courts of West Virginia. 

He must take an oath of allegiance to the State of West 
Virginia. Why? Because it is required by the laws of 
West Virginia. If he must take one oath because it is 
required by the law of West Virginia, why not the other? 
The law is not changed because it is easy and convenient 
to take one oath and he cannot take the other. 

It is just as much an invasion of Mr. Hunter’s rights as 
an attorney to require him to take the oath of allegiance to 
West Virginia, as it is to require him to take the oath of Feb- 
ruary, 1866. 

The State of West Virginia bears the same relation to the 
State of Virginia, that the State of Kentucky does. And I 
suppose it will hardly be claimed that if a Virginia lawyer, 
who was adniitted to practice before the State of Kentucky 
was admitted into the Union, should now go into Kentucky 
and claim the right to practice there without complying 
with the laws of Kentucky. It will hardly be contended that 
his claims could be recognized. 

The reorganized government of Virginia passed a law on 
the 10th of February, 1862, requiring all attorneys to take 
the oath prescribed by the ordinance of June 11th, 1861; 
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Laws of 13862, 69, 70. On the 14th of May, 1862, this law 
was repealed, and an act passed requiring all persons “ who 
shall continue in their office or employment,” to take an oath 
abjuring the State government at Richmond, and an oath of 
allegiance to the restored government of Varginia, which 
was in force when the State of West Virginia was admitted 
into the Union. This law also declares that every person 
who shall refuse to take that oath, shall be deemed a suspi- 
cious person, and may be arrested and required to give 
bond. This law, which was made a law of West Virginia 
by her constitution, the applicant has never complied with. 

Section 8, Article 9, of the constitution of West Virginia, 
provides that “the common law, and the laws of the State 
of Virginia in foree within the boundaries of this State, when 
this Constitution goes into operation, and not repugnant 
thereto, shall be and continue the Jaw of this State until al- 
tered or repealed.” The applicant, therefore, was not an 
attorney authorized to practice law in the State of Virginia, 
according to the laws of that State at the time West Vir- 
ginia was admitted into the Unien. He stands, therefore, 
upon the footing of an attorney from another State taking 
up his domicil in this State, and asking admission to the bar 
of this State, as a West Virginia lawyer, or of a citizen who 
had never been admitted, making an original application to 
practice as an attorney in the courts of the State. The law 
of February, 1866, is not retrospective as te him, and there- 
fore he can make no question about its being er post facto in 
violation of contracts or divesting vested rights. 


The practice of the Parliament of Great Britain, and the 
colonial and State legislature of Virginia, in treating the 
privileges of an attorney as within their control, is sustained 
by the decisions of the courts. 

In the case referred to by the applicant in 19 Howard, 
Judge Zaney, in delivering the opinion of the court says: 
“And it has been well settled by the rules and practice of 
common law courts, that it rests exclusively with the court 
to determine who is qualified to become one of its officers 
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as an attorney and counsellor, and for what cause he ought 
to be removed.” 

In that case the attorney was removed by the court in his 
absence without notice, and without any specifications of 
the acts of misconduct with which he was charged. 

Sut the court held that the order of removal was a legiti- 
mate exercise of judicial power, which the supreme court of 
the United States had no power to control. 

But admitting for the sake of the argument, that the ap- 
plicant was a practicing attorney in the courts of this State 
at the time the law of February, 1866, was passed, we deny 
that that law is ex post facto, violates contracts, divests vested 
rights, or that it is a franchise which the legislature had no 
power to deprive him of. 

Kent’s Commentaries and the authorities there cited are 
relied upon by the applicant in support of the proposition 
that the law is unconstitutional. Chancellor Kent says: 
“* Kx post facto laws relate to penal and eriminal proceedings 
which impose punishments of forfeitures, and not civil pro- 
ceedings which affect private rights retrospectively;” 1 
Kent’s Com., 408-9. 

Certainly the utmost that can be said of this law is, that 
it affects “‘ private rights retrospectively.” 

It is, therefore, not an er post facto law according to 
Kent’s definition. 

The eases of Calder vs. Bull, 3 Dallas, and Fletcher vs. 
Peck, 6 Cranch, are also referred to in support of the propo- 
sition that this is an ex post factolaw. The case of Calder 
vs. Bull was this: The will of Norman Morrison was offered 
for probate before the probate court of Hartford county, 
Connecticut, and was rejected on trial. The devisees failed 
to perfect their appeal from the judgment of the probate 
court within the time prescribed by law. It was, therefore, 
elaimed by the heirs at law that the judgment of the pro- 
bate court had become final and irrevocable, and that the 
title to the property devised by the will had irrevocably 
vested in them. On the application of the devisees, the 
legislature of the State of Connecticut set aside the judgment 
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of the probate court and granted a new trial to the devisees, 
with liberty to appeal from the judgment that might be 
rendered on the new trial, within six months. On the new 
trial the will was established and admitted to probate. 
The contestants appealed, and the supreme court affirmed 
the judgment of the probate court, in admitting the will to 
probate. The heirs at law claimed that the law setting 
aside the first judgment of the probate court and granting 
a new trial was ex post facts and unconstitutional, beeause it 
divested them of the title which they aequired by the first 
judgment of the probate court, which was not appealed 
from in pursuance of the law then in foree. The court 
held that the law was not unconstitutional or er post facto. 
And there is not a word in the opinion of the court that 
gives any color to the claim that a law affecting rights of 
property, or civil rights is an ex post facto law. 

The ease of Fletcher vs. Peck, 6 Cranch, was this: The 
legislature of the State of Georgia passed a law authorizing 
the Governor to sell and convey 500,000 acres of wild Jand 
in that State. In pusuance of this law the Governor sold 
and conveyed 15,000 acres of land to Fletcher for 3,060 dol- 
lars. A subsequent legislature repealed the law authorizing 
the Governor to sell the land, and declared the law void be- 
‘ause its passage had been procured by bribery and corrup- 
tion, and revoked all sales and grants made by the Gover- 
nor under it. The court held that so much of the repealing 
law as attempted to revoke grants made by the Governor 
before its passage, was unconstitutional—not because it was 
ex post facto—but because it was a law impairing the obliga- 
tion of contracts. 

In other words, the court would not permit the State of 
Georgia to stultify herself by repudiating her own contracts. 

But what contract did the legislature of West Virginia 
make with Mr. Hunter that she seeks to repudiate by the law 
of February, 1867! 

I am not able to see the analogy between that ease and 
the case at bar. 

The case of Dartmouth College vs. Woodward—4 Wheaton, 
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referred to by the applicant—simply decides that the legis- 
lature of a State cannot repeal the charter of a private cor- 
poration upon the faith of which capital has been invested, 
and thereby for all practical purposes, confiseate the capital 
so invested. It las ever since been recognized as a leading 
case, and is undoubtedly sound law, though it has recently 
been gravely questioned. In the cases which came up from 
Ohio under the State constitution of 1850, and the laws 
passed in pursuance of it, increasing the tax on banks pre- 
viously chartered, the authority of that case was called in 
question, and denied by a minority of the supreme court of 
the United States. In the ease of Dodge vs. Wooley, 18 How- 
ard, 361, involving this question, Judges Catron, Daniel 
and Campbell dissented. In the case of the State Bank of 
Ohio vs. Throop, 16 Howard, 393, the same judges dissented. 
In the ease of Butler vs. Pennsylvania, 10 Howard, 402, it 
was held that a law reducing the salary of an officer from 
four dollars to three dollars per day, and changing the mode 
of appointment so as to oust an incumbent before the expi- 
ration of his term, was not a violation of contracts, but was 
a valid, constitutional law. 

In the case of Satterlee vs. Matthewson, 2 Peters, 380, it 
was held that: ‘ Retrospective laws which do not impair 
the obligation of a contract, or partake of the character of 
ex post facto laws are not forbidden by the Constitution of 
the United States.” 

In delivering the opinion of the court, Justice Washing- 
fon said: ‘The objection, however, which is most pressed 
upon the court is, that the effect of this act was to divest 
vested rights. There is certainly no part of the Constitu- 
tion of the United States which applies to a State law of this 
description, nor are we aware of any decision of this, or of 
any circuit court which has condemned such a law upon 
this ground, provided its effect be not to impair the obliga- 
tion of a contract.” 

In 1829, the legislature of Virginia passed a law authoriz- 
ing a turnpike corporation to raise money by lottery to re- 
pair its road. In 1834, a law was passed limiting the ope- 
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ration of the act to six years. Held, that this limitation did 
not impair the obligation of a contract. Phalenvs. Virginia, 
8 Howard, 163. 

In the case of the Charles River Bridge vs. Warren Bridge, 
11 Peters, 420, the first point decided in the case is that: 
‘‘ A State law may be retrospective and divest vested rights, 
and yet not violate the Constitution of the United States.” 

Chief Justice Zaney in delivering the opinion of the court 
says: ‘It is well settled by the decisions of this court that 
a State law may be retrospective in its character, and may 
divest vested rights, and yet not violate the Constitution of 
the United States, unless it also impairs the obligation of a 
contract.” 


Attorney General Maxwell, in substance, said: 

All courts with common law power to admit attorneys 
to practice in their respective courts, have always had the 
common law power to exclude attorneys, after they have 
been admitted, for conduct deemed by the courts immoral, 
of which they are the exclusive judges; 4 H. IV, ch. 18 
English Statutes at large, vol. 1, p. 543; 6 East, 142; 1 
Yerger’s Rep., 229, 238; 2 Cowper’s Rep., 455; 3 Paige, 
510; 5 Rawle, 204; 22 Cal. Rep., 320; 1 Howard, Miss. 
Rep., 303; 19 Howard, 9; 4 Wheat, 531. 

The common law courts do not exclude an attorney as a 
punishment to the attorney for his moral delinquency, but 
as a measure of protection to the public; 5 Rawle, 204; 3 
Paige, 510; 22 Cal. Rep., 320. 

The commission of, or the attempt to commit any treason, 
or other felony, has always been held sufficient cause for the 
removal of an attorney in the common law courts, whether 
the offender has been convicted or not, although pardoned 
or punished; 6 East, 142; 1 Yerger’s Rep., 229, 238; 7 
Cowper’s Rep., 445; 4 H. IV., ch. 18 Eng. Statutes at large, 
543; 22 Cal. Rep., 320; 24 Cal. Rep., 241. 

The courts exercise this jurisdiction, or may do so in a 
summary way, by putting the accusation in the form of in- 
terrogatories, and require the supposed offender to answer 
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under oath, and unless he denies the charge, strike his name 
from the list of attorneys, without the intervention of a 
jury; 1 Tidd’s Prac., 81; 4 Blackstone, 253; 1 Zebriskie’s 
Rep., 344. 

Under the law of this State the admission and exclusion 
of attorneys is controlled by the legislature, and not by the 
courts as at common law; Ist Henning’s Statutes at Large, 
275, 302, 313, 330, 349, 419; 2d, 478, 498; Code of Va., 
1860, 699; Ordinance June 19, 1861, and Act of General 
Assembly Feb. 10, 1862; Act of Oct. 19, 1863, p. 67. 

The right of the legislature to regulate or exclude attor- 
neys was never before questioned but once, and in that in- 
stance the right was finally conceded; 1 Hen. Stat. at Large, 
495. 

An attorney admitted to practice under a statute ought 
to be excluded by a statute, for the same reasons that a 
eommon law eourt that admited him may exclude him, and 
in the same summary manner; 22 Cal. Rep., 322. 

The proceedings to exclude or disqualify an attorney 
under a statute must be in conformity to the statute. The 
error in Fisher’s case, 6 Leigh, 619, was that the statute had 
not been pursued in the court below. The legislature has by 
the act of February, 1866, put in the shape of an oath causes 
sufficient to justify any common law court to remove any 
attorney, and requires all attorneys to take the oath before 
they shall be allowed to practice, after the passage of the 
act. The proceeding is no harsher than the proceeding by 
rule in the common law courts. 

But it is contended here in argument that the legislature 
has no power to pass the act of February, 1866. 

The power of the legislature is only restrained by the 
Constitution and laws of the United States, or the Constitu- 
tion of this State; 1 West Va. Rep., Stratton’s case, 305; 
22 Cal. Rep., 308. 

The right to practice law is not a natural or inherent 
right, but a mere privilege created by statute, which may be 
taken away by statute for a forfeiture of the condition on 
which it is granted, that is of continuing good moral char- 
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acter; 22 Cal. Rep., 319; 6 Wendell, 531; 24 Cal. Rep., 
241; 1 Yerger, 238. ; 

The right to practice law is not a grant or contract, as it is 
claimed, which cannot be impaired by the legislature; 10 
Howard, 402; 7 Porter, 286; 10 Mo., 593; 12 Mo., 271; 22 
Cal. Rep., 319; 24 Cal. Rep., 241. 

The act is neither ex post facto nor penal; it violates no 
contracts, and contains nothing but what is a good common 
law cause for removing an attorney; 2 Peters, 380; 11 Pe- 
ters, 420; 3 Stewart, 387; 3 Peters, 280; 3 Dallas, 390; 1 
Blackstone, 46. 

The pardon claimed amounts to nothing. The President 
of the United States “shall have power to grant reprieves 
and pardons for offences against the United States,” but this 
must be construed to mean for offences against the laws of 
the United States. But if such is not the case, the pardon 
does not restore to the relation forfeited; 2 Leigh, 724; 2 
Cowper, 445; 22 Cal. Rep., 322-3; 24 Cal. Rep., 241. 


Brown, President. 

This is an application by the above named gentlemen to 
be admitted to practice as counsellors and attorneys at law 
in this court, upon taking the oath to support the constitu- 
tion of the United States and of this State; but, without 
taking the oath prescribed by the act of February 14th, 
1866, entitled “* An act in relation to the oaths of attorneys 
at law.” 

All of them had been regularly licensed and practicing 
lawyers in the State of Virginia antecedent to and at the 
breaking out of the rebellion, and all resident, then and now, 
within the territory embraced in the State of West Virginia. 
All had adhered to and taken part in the rebellion from the 
beginning, and continued till after Lee’s surrender, when they 
respectively surrendered themselves as prisoners to the mili- 
tary forces of the United States on the same terms extended 
by General Grant to the forces under the vebel chief. All 
have received the Executive clemency, and all accepted the 
Executive pardon, upon the terms prescribed in the amnesty 
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proclamation of President Johnson. And it is now claimed 
in support of their application—that the act of February 
14th, 1866, is unconstitutional and void. Also, That the 
terms of surrender and the President’s pardon restored them 
to whatever rights and privileges they may have forfeited 
in the premises, and therefore, they are entitled to be ad- 
mitted to the bar, and enrolled among the attorneys of this 
court upon the terms proposed. 

In entering upon the consideration of this case, it is 
necessary to group together the facts and circumstances con- 
nected with, and which induced the act, which the court is 
asked to invalidate. 

A-civil war existed between the government of the United 
States and a portion of her citizens. The war was prose- 
cuted on the part of the government to suppress the rebellion 
and restore the Union, and on the part of the rebels to dis- 
rupt the Union and establish an independent government 
over part of the States of the Uuion. The State of West 
Virginia, in common with the other loyal States, lent her aid 
in the general effort, but in addition thereto she was from 
the day of her foundation engaged in a war of self-defence 
on her own responsibility, against her enemies, who invaded 
her territory and sought by military force her overthrow 
and extinction. 

To this end, in addition to near thirty thousand troops fur- 
nished to the National government, she raised and equipped 
numerous independent forces of State troops on her own ac- 
count, and for her own cGefence, officered and paid by the 
State, and acting under the command of the State authori- 
ties. These are matters of such public notoriety and general 
concernment, as require the court to take judicial notice of 
them, so far as they have connection with, or bearing upon 
the statute under review. 

By the Constitution of the United States, Art. 1, see. 3, it 
is provided that a State may keep troops and engage in war 
when invaded, or when in such imminent danger as not to 
admit of delay. 

There can be no doubt, therefore, of the existence and 
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legality of the war, on the part of the State, against her 
enemies who sought by military force to subjugate her people, 
overthrow her government and annihilate her existence. 

Pending this state of war the act in question was passed, 
not for the purpose of punishing the guilty parties, but to 
guard the State against the supposed danger likely, or at 
least possible, to arise from admitting enemies, or those who 
but recently had been so, to hold places of public confidence 
and influence both towards the people and the courts. 

It may not have been the best policy in the legislature to 
attempt such means of safeguard as that adopted; but it 
cannot be denied that the object was within the legislative 
power, and the means within the legislative discretion. 

It was, therefore, a war measure, rather than a peace 
offering, a precautionary measure to guard against prospec- 
tive danger made a matter of some interest and solicitude 
by recent experiences. 

It cannot be denied that the confidential and peculiar 
relations of the legal profession to the courts and people, 
their talents, learning and influence make them potent for 
good or evil, as they may be loyal or disloyal, in sustaining 
or subverting the government under which they exercise 
their great privileges. And if the history of the times were 
entirely silent on the subject, the act in question shows how 
the legislature regarded the sympathies and conduct of not 
a few of the profession in a most trying and critical period. 
And the legislature would doubtless answer, if questioned 
for the act, that those who had once done the things, which 
endangered the public safety, would not likely be very 
averse to attempt it again, if opportunity offered. It is the 
argument by which the common mind is satisfied that the 
sun will rise on the morrow, and is an application of the 
rule of judging the future by the past. But whether 
Wisely or unwisely applied is a matter not for review by the 
court. It is at least sufficiently plausible, when taken in 
connection with the temper and spirit of the times, to save 
the legislature from the charge of wanton persecution. 

It was contended that the war ended with the surrender 
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of the rebel chiefs, Messrs. Lee and Johnson, and the terms 
of the surrender were read to show the right of the van- 
quished to return home and pursue their usual avocations. 

But that surrender was only to irresistible force, and not 
a voluntary, or even an involuntary, submission to the laws 
of the land—nor an admission even of any obligation so to 
submit; but, on the contrary, it contained an express asser- 
tion of the rights of war, and the right reserved to be 
exchanged as prisoners of war. The belligerent rights 
secured under that cartel lasted while the parties main- 
tained the attitude of enemies in actual war—though pris- 
oners on parole—but ceased when the prisoner grounded 
his opposition, as well as his arms, and submitted himself 
to his lawful, but offended government, and availed himself 
of the Executive clemency. 

No benefit can be claimed here by the applicants, or either 
of them, from that cartel, after having availed themselves of 
the Executive pardon. As paroled prisoners they could not 
have any civil rights under the laws, nor be entertained in 
the courts of the other belligerent. For it would not be 
less repugnant to the laws of nature and of nations than to 
the common law, to permit public enemies to avail them- 
selves of the use of the courts they were fighting to destroy, 
or act as officers and advisors of such courts, in expounding 
the laws which the expounders set at defiance. 

War does not of itself, necessarily, forfeit the enemies’ 
property and rights, so as proprio vigore to divest them, but 
it gives to the sovereign power the right to declare the for- 
feiture and make it effective by positive law; or, in the lan- 
guage of Chief Justice Marshall, in delivering the opinion 
of the court in the case of Armitz Brown vs. The United States, 
8 Cranch, 110, “It may be cousidered as the opinion of all 
who have written on the ,~s belli, that war gives the right to 
confiscate, but does not of itself confiscate the property of 
the enemy.” 

Nevertheless, without such positive declaration, the rights 
remain suspended until the war ends, and then what the war 
leaves may be resumed and enjoyed as before. 
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Now, it has been contended for the applicants, that the 
act in question forfeits, and in effect deprives them of their 
privileges as attorneys, and thus adds another punishment 
to that prescribed by the laws existing at the times of the 
acts done; and therefore, is repugnant to the constitution 
and void. ) 

But admitting it to be true, as alleged, that the act does 
thus forfeit the privileges of attorneys, who were enemies 
engaged in rebellion, is it not then the exercise of a sover- 
eign right, whieh war gives to every belligerent, to confis- 
eate the property and forfeit the privileges of the enemy? 
Or, as we have seen the rights and privileges of attorneys 
in the courts of the other belligerent suspended by the war, 
if the effect of the act in question should only be to con- 
tinue that suspension, without attempting to abrogate the 
privilege altogether, would it not equally fall within the bel- 
ligerent right, so plainly stated by Judge Marshall as the 
opinion of all who have written on the jus dc//, and approved 
by the Supreme Court of the United States, in the case 
referred to? 

And while the President’s pardon might restore the party 
to all the rights and privileges which he held or derived 
under the government which conferred the pardon, it would 
hardly, L imagine, be seriously contended that the effect of 
such a pardon could be extended further; but would leave 
the party to make his peace with his offended State as best 
he could; and in no event could such a pardon restore him 
to forfeited privileges which had been originally conferred 
by, or derived from the State Government, and which, if 
enjoyed or exercised at all, must be done under the State 
laws. 

The office of attorney-at-law is one peculiar to itself, and 
concerns the public weal no less than the private benefit of 
the attorney and his client. 

The attorney is an officer of the court, whose aid is essen- 
tial to the proper administration of justice. As such officer, 
he holds intimate and confidential relations to both court 
and client, and occupies a position of dignity and honor, not 
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less in the eye of the law than in the eyes of the people; a 
position, too, of more than ordinary influence; and in addi- 
tion to all these, he possesses privileges and immunities of 
more than money value, which concern as well the public as 
himself. All these privileges and immunities are conferred 
by the law for the public good, and are, therefore, held and 
enjoyed in subordination to the public control. 

The license, of itself, and before admission or induction 
by the court, does not constitute the holder an attorney or 
officer of any court, but simply entitles him to be admitted 
as such, to practice in all the courts of the State, upon his 
taking the oaths required by the laws in force at the time of 
such admission, unless good cause appear to the court for 
withholding its permission. And any cause that would 
warrant the suspension or expulsion of an attorney from 
office, or, as it is commonly called, striking his name from 
the roll of attorneys, would equally authorize a refusal of 
admission. Otherwise, the court would be required to enact 
the folly of going through the forms of admission, only to 
be followed immediately by a judgment of amotion. In 
other words, to do, in order to undo. But the law requires 
neither courts nor individuals to do a vain thing. 

[t is the duty of the court not to permit any one to prac- 
tice as an attorney at its bar who is not by law entitled to 
do so. (Collins’ case, 2 Va. cases, 222.) It is the right of 
every citizen to appear in court by attorney, but it is not the 
right of every citizen to appear in court as an attorney-at- 
law for another. (Code 1860, chap. 164, § 4, page 699.\ 
This is a special privilege, conferred on a few only—and 
the qualifications and fitness most carefully guarded. It is 
imanifest, therefore, that the admission by the court of*an 
applicant to practice as an attorney at its bar, is a judicial, 
and not merely a ministerial act, involving aot only the 
examination of the fact, whether the applicant has been 
duly licensed as an attorney-at-law, (which license is prima 
facie evidence of the honesty and fitness of the applicant, 
and also of his age and qualifications,) but also, whether the 
charge be true, if made in proper form, of any act or cause 
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that would alike disbar him afer admission. It will be 
observed also, that there is a marked distinction between 
the power of the court to supersede or aunul the attorney’s 
license, as provided in the 5th and 6th sections of chapter 
164 of the Code, and the common law power to disbar him 
from practicing as an officer of the particular court. 

In the former case it can only be done for the causes 
assigned, and in the mode prescribed by the statute, and 
when so done supercedes or annuls the license altogether, 
and alike debars from admission, and disbars after admis- 
sion from all the courts of the State. (Fisher’s case, 6 Leigh 
p- 619.) But in the latter case, that is, of amotion or sus- 
pension from the particular court—the court exercises only 
the common law powers of a court of record, and its judg- 
ment, whether called a judgment of amotion, suspension, 
expulsion, disbarment, or striking from the roll of attorneys, 
only affects the official position of the party in that particu- 
lar court. And he might, notwithstanding such judgment, 
continue to practice as an attorney in any other court, unless 
the record were presented there and made the ground of a 
proceeding for a like object; in which case it would doubt- 
less be deemed sufficient (until reversed.) to warrant a like 
judgment. 

This supervision of the court over its own attorneys, and 
power of suspension or amotion of them from office, is also 
a power above and beyond the general power to punish by 
fine and imprisonment for contempt. 

It springs from the propriety and necessity of keeping 
the temples of justice pure, and the duty of the courts in 
permitting none to minister there, who are unworthy. For 
the law will not suffer the temple of justice to be polluted, 
by making it a house of merchandise, or den of thieves. 

On this point Judge Scott, delivering the opinion of the 
court in Fisher's case, 6 Leigh, 624, said: 

“The courts of Westminster Hall have, at all times, exer- 
cised the power of punishing their officers, amoung whom 
are the attorneys, in a summary way, for misbehavior in 
office. The punishment is inflicted sometimes by attach- 
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yielded a voluntary, if not a zealous support, to the rebel 
governments, that were, but are not, it cannot be pretended 
that they had any vested rights or franchises under their 
licenses aforesaid, and the laws of this State, to appear and 
demand admission as attorneys at the bar of this court. 
The views expressed in Quarrier’s case are opposed to such 
a pretension; it certainly is as visionary “as the baseless 
fabric of a dream;” and the more I consider the subject, the 
more I am surprised that an idea so absurd could have been 
seriously entertained. But “whom the Gods destroy, they 
first make mad.” 

If, then, the applicants, while enemies, had no such rights 
or franchises as now claimed, when, and how, did they 
obtain them since? By our statute (Code 1860, chap. 164, 
§ 2, page 699,) “‘any person duly licensed and practicing as 
counsellor or attorney-at-law, in any State adjoining this, 
or in the District of Columbia, may practice as such in the 
courts of this State.” And by the act of February 10, 1862, 
page 69, “every attorney in the United States might do the 
same.” 

These acts entitled all the attorneys in the United States, 
not resident in this State, to practice in all our courts, upon 
simply taking the oath to support the constitution of the 
United States, and the oath of office. ONLY A FEW availed 
themselves of the privilege. Since the passage of those 
acts others have been passed, modifying the oaths, and some 
adding new oaths. Now, have all the attorneys of the 
United States, who have not chosen to avail themselves of 
the privileges thus conferred, until the laws conferring the 
privileges have been changed, a vested right in the privilege 
aforesaid, and a franchise that cannot be infringed by the 
grantor, and therefore a right now, or at any time hereafter, 
that may suit their caprice, to apply for admission to prac- 
tice without taking any of the oaths prescribed by subse- 
quent laws? Can it be possible that legislative control over 
those who minister in the temples of justice is forever 
restrained? For it must be borne in mind, that a license 
which entitles a party to be admitted as attorney in court, is 
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not forfeited, if he fail to apply for admission immediately, 
but runs during good behavior. And it is not perceived on 
what different ground all the attorneys i the United States, 
not resident in this State, can be made to stand. They are, 
hy foree of the statute, as much entitled to be admitted to 
practice, whenever they apply for admission in the courts of 
this State, as any resident applicant is, by virtue of his 
license, wheuever he chooses to apply for admission. The 
only terms prescribed in each case are the oaths to be taken, 
as required by law; and the only question is whether the 
oaths required by law, are those required at the time of the 
passage of the act extending to the attorneys of other States 
the right to be admitted to practice here, in the one case, 
and in the other, the oaths required at the date of the 
license, which likewise entitled the resident party to be 
admitted to practice—or whether the oaths required by the 
laws in force at the time of the application for admission 
must apply. Most unquestionably the latter. 

It would be most unreasonable to give any other construe- 
tion than that which applies the laws in force at the time of 
the application, and not alone those which were in force at 
the time the right to apply for admission was obtained, 
whether by license or statute. 

Any other construction would forestall legislation, and in 
effect completely tie the hands of the Jaw-makers in an 
important matter of public concern. It would be giving an 
effect to laws and licenses never contemplated by either 
grantors or grantees—an effect which might be detrimental 
to the public good, and dangerous to the public safety. 

The right to be admitted to practice as an attorney-at-law 
in our courts, whether that right be derived under the 
statute as in the case of attorneys of other States, or under 
a license as in the case of resident applicants, is always upon 
the condition of taking the oaths required by the laws in 
foree at the time of admission, and not at the date of the 
right conferred. It at the time of admission no oaths were 
required by law, all former laws preseribing and requiring 
oaths having been repealed, surely no one would pretend 
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that it would be competent for the court to require the 
applicant to take the oaths required by law at the date of 
the license, notwithstanding its subsequent repeal; and yet 
such would be the case if subsequent legislation cannot 
apply. 

No proposition is better settled in both Virginias than 
that an attorney in one court is not an atterney in any other 
court, until admitted by each. When the courts of West 
Virginia were first organized, there were, therefore, no 
attorneys therein. For those, who but the day befure, were 
Virginia attorneys practicing in the Virginia courts, could 
not be West Virginia attorneys practicing in West Virginia 
courts, until admitted by the latter courts, te qualify and 
practice as officers therein; and such was the practice in this 
and the circuit courts. 

It is true, according to the ruling in Faulkner's case (1st 
W. Va. Reports, 269,) the Virginia license was sufficient to 
entitle them to such admission, yet the qualification and 
admission by the court was no less essential then than in any 
other court, in which the attorney had never been admitted, 
or inducted. Upon such admission this court required the 
applicants to take the oath to support the constitution of the 
United States and of this State, instead of the oath of fidel- 
ity to the commonwealth of Virginia, which latter oath was 
the one required by law at the time the applicants were 
licensed and qualified in the courts of Virginia; the court 
regarding the laws of Virginia adopted as the laws of this 
State where not repugnant to our constitution, so far modi- 
fied as to require the oath of fidelity to the State of West 
Virginia, and the form of the oath as prescribed in the con- 
stitution, instead of the form prescribed in the Virginia 
statute. 

Now suppose the present applicants had appeared at the 
inauguration of this court or any time before the collapse of 
the Confederacy, so called, and applied for admission to 
practice as attorneys at the bar of this court and had objected 
to taking the oaths required as above stated—alleging that 
one of them was a senator of the rebel Stute government at 
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Richmond, and another, that he was the Lieutenant Gov- 
ernor in the same government, and another, that he was : 
member of the rebel Congress, and the other, that he was a 
soldier of rank in the rebel army, and had each taken an 
vath of fidelity and allegiance to their said governments, 
and that therefore they could not take the oath to support 
the constitution of the United States and the constitution of 
this State, as required by the court, because, that oath was 
repugnant to the oaths they had already taken. And sup- 
pose that they had then maintained, as they do now that 
they could not be debarred from the privilege of practicing, 
for the reason, that it would not be lawful to require that 
oath of them: Ist, because it revoked an existing franchise, 
and defeated a vested right and so impaired the obligation 
of a contract: 2nd, because it was ex post facto, in requiring 
wn oath to be taken that was repugnant to the oaths already 
taken; ana thus in effect punished the parties in a different 
manner and with a different punishment, than was lawful 
when the act was done, or oath taken. 

But could such an objection have been sustained, upon 
any principal of law or reason? Certainly not. To have 
lone so would have been to place the courts at the mercy of 
the foe, and given double aid and comfort to the enemy. 

It would have been unequal, for such liberality was not 
reciprocal. 

But on the contrary it would rather have been the duty of 
the court, having the parties in its presence and power, to 
have had them arrested and committed to await the action 
of the proper authorities charged with the conduct of the 
war and the defense of the State. 

Suppose the legislature should conelude that it was unwise 
and impolitic to continue the privilege to the attorneys ot 
other States to practice here, and should repeal the law 
authorizing it; or at least, as regards those States whose laws 
(lo not extend a like privilege to our lawyers. Would any 
one be bold enough to contend that the repealing act would 
be void, and no bar to the admission of attorneys from such 
States who were such before the passage of the repealing act? 
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So far, therefore, as the present applicants, Messrs. Hun- 
ter, Miller, Price, and Summers are concerned, I am led to 
the conclusion that the act of February 14, ’66, is neither ex 
post facto, nor does it impair the obligation of any contract 
with them or either of them, and is not, therefore, on either 
of those grounds unconstitutional and void, as respects them 
who had not been admitted as attorneys of this court before 
the passage of this act. 

sut the question remains as to Messrs. Boggess and Lamb, 
who had been so admitted before the passage of the act. 

It is here to be borne in mind that those gentlemen do 
not stand on one of the grounds urged in behalf of the pre- 
ceding applicants, viz: That the act is ec post fucto, as to 
them, because they aver ability and readiness to take the 
oath, if required by the court, and therefore, there can be 
no punishment or deprivation, as alleged by the rest. But 
they insist that it is not competent for the legislature to pre- 
scribe additional oaths or qualifications without their con- 
sent, before they can exercise the privileges they had as at- 
torneys of this court before the passage of the act. For the 
right, as they allege, to add one oath, will equally authorize 
any number of oaths, of any and every description. 

Oaths have been resorted to by civilized governments 
generally, in all ages, and especially in times of war or 
public danger, as measures of protection, and as instrumen- 
talities of truth and safety. 

It is a religious feature of national polity and is one of 
the few aspects in which all religions in some measure 
ugree. Nor have any appealed to this instrumentality more 
freely than the most civilized and christian nations. 

But oaths have not been regarded as means of pnnish- 
ment, nor resorted to in general for any such purpose. 

It is certainly the duty of the State to guard its courts 
against the dangerous influence of those inimical to its ex- 
istenee and disloyal to its government. And this duty de- 
mands greater vigilance on the part of the government in 
times of war, or other public danger, when apprehensions 
of danger, whether real or imaginary, from without or with- 
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in, are greater than in the ordinary quiet and security of 
more settled and peaceful times. 

The power to require oaths is certainly a legislative power, 
and as such, it has been freely exercised by the British Par- 
liament from time immemorial, by the colonial and State 
legislatures of Virginia, and by the legislature of this State. 

Nor is the requirement of a certain prescribed oath, in the 
Constitution, a limitation on the legislative power to pre- 
scribe and require other and additional oaths. Stratton’s 
case, 1 W. Va., 305. 

And in accordance with this is the opinion of Marshall, 
C. J., in MeCullough vs. Maryland, 4 Wheat, 316, where in 
reviewing the powers of the government he says: ‘The 
powers vested in Congress may certainly be carried into ex- 
ecution without prescribing an oath of office. The power 
to exact this security for the faithful performance of duty is 
not given, nor is it indispensably necessary. The different 
departments may be established; taxes may be imposed and 
collected; armies and navies may be raised and maintained ; 
und money may be borrowed without an oath of office. It 
might be argued with as much plausibility, as other inciden- 
tal powers have been assailed, that the convention was not 
unmindful of the subject. The oath which might be ex- 
acted—that of fidelity to the Constitution—is prescribed, 
and no other can be required. Yet he would be charged 
with insanity who would contend that the legislature might 
not superadd, to the oath directed by the Constitution, such 
other oath of office as its wisdom might suggest.” 

Again, attorneys have been the unquestioned subject of 
legislative control by the British Parliament from the reign 
of Henry LI. to the present time, and by the colonial legis- 
lature of Virginia, almost from the time of its inauguration 
until the revolution. 

This control has at all times been most absolute, and by 
the colonial government most arbitrary, and often inconsis- 
tent, unjust and even oppressive; prescribing their oaths 
and how they might be licensed, and admitted to practice, 
and again expelling the whole profession from the bar; 
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sometimes prescribing their fees, then changing them as 
suited the caprice of the legislature, and then again prohib- 
iting, under severe penalties, their receiving any fees at all, 
and in some acts called and treated as a nuisance, and in 
some as mercenary attorneys. Yet no complaint is heard 
nor opposition offered to the power of the legislature in the 
premises except in a single instance, and then the power 
was reasserted and enforced by the assembly. 

Indeed, it is questionable whether any class of men con- 
tributed more to assert and maintain the powers and privi- 
leges of the colonial legislature than the lawyers. 

When the people of Virginia by their delegates and rep- 
resentatives in convention assembled, on the 29th day of 
June, 1776, for reasons set forth in specific acts of misrule 
by the King, solemnly and unanimously declared, in advance 



































of the Congress, “‘the government of this country as for- 
merly exercised under the crown of Great Britain, to be to- 
tally dissolved,” they ordained and established a constitu- 
tion and government for the commonwealth, and required 
all officers and attorneys-at-law to swear to be faithful and 
true to the commonwealth of Virginia, in lieu of the oaths 
before required, viz: the oath of allegiance to the King of 
Great Britain, the oath of supremacy, the oath of abjura- 
tion and the test. It might be asked how this ordinance 
affected attorneys who had taken the former oaths, and still 
adhered to the king, and could not, therefore, without doing 
violence to their feelings and consciences take it? But such 
considerations were not allowed to contravene the general 
rule adopted for the general weal, and designed to guard 
against disloyalty and infidelity. That the exigency of the 
times demanded and the public safety justified the measure, 
we must conclude from the tenor of the ordinance itself— 
no less than the history of the times. Thus then it would 
seem that in England and Virginia, until the ratification of 
the Constitution of the United States, attorneys-at-law were 
subject to the absolute control of the legislature as respects 
license, admission to the bar, and expulsion from it, oaths, 
fees and no fees, duties, conduct and punishment; and 
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whether that control. affected them prospectively or retro- 
spectively, it was all the same; that control being influenced 
by considerations of a public nature, and based on the right 
and duty to subserve the public good, was rarely, if ever, 
subordinated to the private interests of the attorneys. 

Subsequently to the ratification of the National Constitu- 
tion, the legislature of Virginia required attorneys to take 
the oath to support that Constitution, and by chapter 38 of 
the Code of 1860, every attorney-at-law was prohibited to 
practice without obtaining a license annually to do so, under 
penalty of a fine not less than twenty dollars nor more than 
500 dollars; nor could he get such license without first 
taking the oath therein preseribed, not to pay out bank notes 
of a less denomination than five dollars. 

And again, when the loyal people of Virginia, by their 
delegates assembled in convention in June, 1861, to consider 
and secure their safety and liberty, and to that end reorgon- 
ized their State government, they required all officers to 
take a prescribed oath of fidelity to the reorgnized govern- 
ment; and the legislature soon after, in 1862, required the 
same oath to be taken by attorneys. 

And however seriously that ordinance and aet might affect 
those who, having embarked in rebellion, or adhered to its 
cause, or sworn allegiance to its government, vet the neces- 
sity and propriety of such a course can no more be ques- 
tioned than can that pursued by the convention of 1776 in 
the ordinance of that date. Both were precautionary meas- 
ures, and salutary means to guard against danger and insure 
the publie safety. They had no other object, and surely it 
was never contemplated by either body that their respective 
ordinances were criminal laws, creating crimes, or affixing 
punishments. So, too, the anti-duelling act, which required 
the party to swear, not only that he would not fight a duel, 
&e., but that he had not done so since an antecedent date. 

This act was assailed as unconstitutional, and therefore 
void, but its validity was sustained by the court of Appeals 
of Virginia, in Leigh’s case, 1 Munford, notwithstanding 
it was declared by the judges to be penal in its nature. 
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It will be borne in mind too, that the oaths required by 
the ordinance of 1776—by the ordinance of 1861, and by 
the act of 1862, and that required by the aet ot February 
14th, 1866, all alike had their origin in the exigencies and 
excitements incident to a state of war—for the proclamation 
of President Jobnson declaring the suppression of the re- 
bellion in all the insurrectionary districts, except Texas, was 
not issued till April 2nd, 1866, nearly three months after the 
passage of the act in question, and the President’s final 
proclamation declaring the war ended, and peace restored, 
and the Jaws executed by the civil authorities, did not issue 
till August, 1866. 

They were all in some sense war measures, and exhibit on 
their face the influence of the times. 

The legislation of these war times also shows the passage 
of criminal laws, creating, defining, and punishing crimes 
und misdemeanors growing out of the state and condition 
of the country, and especially connected with the rebellion. 
From all of which it is manifest that when the legislature 
intended to pass criminal laws on the subject, they did not 

hesitate to do it in the plainest and most direct manner— 
which tends to confirm, what is patent on the face of the 
legislation relative to oaths, that it was not intended to 
operate criminalter, either by creating or punishing offences, 
but to guard the courts and officers against the supposed 
dangerous evil influences of disloyalty and infidelity in the 
officers and advisers. And if any other objeet can be sup- 
posed to have aetuated the legislature, it must be deduced 
from other sources than the context of the acts themselves, 

and the legal inference of an honest and faithful discharge 

of duty in the representatives of the people. 

The wisdom of the measure I may doubt, but the integ- 
rity of it I am not at liberty to question, without good 
cause. 

Not every Jaw which operates prejudicial to an individual, 
can be said to be criminal, or punitive, and if retrospec- 
tive, therefore “ex post facto.’ For then every tax law 
would be punitive, for they would, in that sense, punish 
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the tax payer by the amount extorted. So the authorizing 
a toll bridge by the side of an established ferry, which would 
injure the owner of the ferry, by the amount of tolls with- 
drawn by the greater facilities of the bridge. 

So too, the laws forfeiting real estate, which, without 
office found or other legal proceeding, forfeit lands by the 
thousand for non-payment of taxes; and that too, not for 
taxes only to become delinquent in the future, but for taxes 
delinquent for years before the passage of the forfeiting act. 
And these laws have been sustained uniformly by the court 
of appeals of Virginia, and half the land titles of this State 
are now held under them. And the supreme court of the 
United States, in the case of Harvey and others vs. Tyler and 
others, sustained the same laws of Virginia. Yet no one 
has ever supposed these laws to be criminal laws, notwith- 
standing they deprived hundreds of people of all their lands 
for a default committed by them years and years before the 
passage of the acts. 

So too the provision so general that the exceptions excite 
surprise, which excludes women and minors and negroes, 
mulattoes and malays from voting and holding office. Here 
was no punishment intended by the exclusion, nor crimes 
imputed to those excluded. But the effect was no less a 
deprivation of most serious consequence. Under it, we have 
seen one race enslaved by the other for two hundred years, 
which could not have been done had both enjoyed alike the 
elective franchise and eligibility to office. 

So too the provision in the constitution of Virginia, which 
excludes from the legislature preachers and bank officers— 
a provision not continued in the constitution of this State, 
though some think it ought to have been. It has never 
been supposed that this provision was intended as a punish- 
ment, nor to impute unworthiness in either of the classes 
excluded. On the contrary, both have always been regarded 
and esteemed among the most honorable and useful, and one 
the most sacred. The exclusion was from motives of pub- 
lie policy solely, however mistaken it may have been; but 
the effect was no less a deprivation in that case than in the 
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one under consideration. If it be denied that the effect is 
in any wise different in the one case and the other, let a sin- 
gle instance or two sutiice. 

1st. In Virginia, where preachers are excluded from the 
legislature, preachers are not exempted by law from military 
duty any more than the other learned professions. In West 
Virginia, where preachers are not excluded from the legisla- 
ture, preachers are exempted from military duty in a man- 
ner not extended to either of the other learned professions. 

2d. It cannot be denied that the reasons on which these 
test oaths rest, apply as forcibly to preachers as to lawyers, 
and in most of the other States adopting this policy it has 
been. applied alike to both callings; but in the legislature of 
this State, where the preachers were more numerous than 
the lawyers, the policy is applied only to the brethren of the 
green bag and not of the white cravat. 

Again, the act of February 14, 1866, recites conduct which 
other laws makes criminal, but it does not; which other 
laws punish, but it does not, at least in the proper sense of 
that term—and if at all, it is only as an incidental result, 
consequent on the exercise of a lawful power, and in the 
execution of a lawful object. Neither does it change the 
evidence by which crime is established, nor does it contem- 
plate the proot of any crime by the evidence it appeals to; 
but, on the contrary, it contemplates a state of innocence 
und fitness for the confidential relations to be exercised, and 
adopts a rule at once simple and convenient, and the one 
generally resorted to in such cases, of making the party a 
Witness, not against himself, but in his own favor, if he 
chooses to testify at all, which lie is at liberty to do, or keep 
silent, just as he prefers. 

For the legislature, after an officer has been appointed 
and qualitied, and entered upon the duties of his office, to 
diminish the compensation fixed by law at the time of his 
acceptance, for a part of lis term, and even to take away 
the office itself, before the expiration of the term, and pro- 
vide for electing a successor, would seem, if possible, a 
higher stretch of legislative eontrol, and more akin to a 
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criminal proceeding, and therefore ex post facto, than the act 
of the legislature now complained of; and yet the supreme 
court of Pennsylvania and the supreme court of the United 
States have held that such a statute was not unconstitu- 
tional; Butler vs. Pennsylvania, 10 How., 402; and the 
inference is inevitable therefore that it was not ex post facto, 

Now the act in question must be either a criminal act, or 
not a eriminal act. If the former, it must be so either in 
making conduct criminal which was not so prior to the pas- 
sage of the act, or in angmenting the punishment, or in 
changing the evidence so as to diminish the proof requisite 
te establish a conviction. 

It has been shown that the conduct referred to in the oath 
prescribed, can be characterized as criminal only by former 
laws, and not by this act. But it augments no punishment 
prescribed by former laws, neither does it change the evi- 
dence or authorize conviction upon less proof than was law- 
ful before its passage. 

And, as a further illustration of the second point, it may 
be remarked, that if the execution of the culprit bring 
death or suffering to his wife or children, the latter conse- 
quences however inevitable, cannot be charged to be part of 
the punishment of the law, for the law does not punish the 
innocent, neither does it let the guilty escape because of the 
consequences which may thereby befall others. 

So, also, if an attorney had been convicted of felony and 
suffered the sentence of the law, he could not on a proceed- 
ing to disbar him and revoke his license, escape the latter 
consequence by alleging that such would be to punish him 
twice for the same offense, whieh the constitution prohibits. 
And why? Simply because the latter consequence is no 
part of the punishment tor his crime; nor is the law which 
authorizes it a criminal law, but a law intended solely to 
guard the courts against unfit counsellors and advisors— 
the end, the public safety; the means, the prevention of 
possible danger. 

To withhold or remove a club from the hand of a dan- 
gerous man, or who has wielded it to the injury of others, is 
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no punishment, and there are times when not to do so 
might endanger the public peace. 

It may be said that the past cannot, and ought not, to de- 
termine the future of a man’s conduct, else there could be 
no hope or room for reform; and that this is very true, yet 
it is universally admitted to be a just ground of precaution 
ugainst a recurrence of the evil sought to be guarded 
against. 

From the foregoing considerations, I am led to the conelu- 
sion that the act in question is in no proper sense a criminal 
law, either in purpose or effect; and although, in some sort 
retrospective, yet not on, that account repugnant to the Con- 
stitution of the United States or of this State, as an ec pos/ 
factolaw. For it is too well settled by repeated adjudication 
of the National and State courts, that the legislative power 
of the States of this Union is competent to the passage of 
retrospective laws, provided they be not ex post fucto—nor 
impair the obligation of contracts. Calder vs. Bull, 3 Dal- 
las, 386; Hari vs. Lamphire , 3 Pet., 289; Watson vs. Mercer, 
10 Pet., 110; Baltimore and Susquehanna Railroad Company 
vs. Nesbitt, 10 How., 395; Fletcher vs. Pech, 5 Cranch, 138: 
Ogden vs. Suwuters, 12 Wheat 266; Suterlee vs. Mathewson. 

And the same point was decided after elaborate argument, 
in which the authorities were generally reviewed, in this 
court, in the case of Wyatt vs. Morris, not yet reported. 

The only remaining question, therefore, is, whether the 
act in question impairs the obligation of a contract as 
claimed by the applicants. 

[t is claimed that the attorney’s license is a privilege, 
franchise, office, or immunity of value, and like any other 
incorporeal hereditament, constituting property in the pos- 
sessor; that it is acquired by the license, which is claimed to 
hea contract between the State and the attorney, and resting 
on consideration deemed valuable in law, moving from the 
grantee to the grantor of the license, and consists in the 
‘honest demeanor” and legal attainments of the party 
licensed. 

The office of an attorney-at-law is not for life, as has been 
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claimed, but dum bene se gesserit, during good behavior, and 
not necessarily lost by non user. It is public, in that it is 
created by law for the public good, and as an essential aid to 
the administration of public justice; and is private, in respect 
to the particular relations which exist between the attorney 
and his client. 

It is with the public feature of this office, which, in Faulk- 
ner’s case, Was said to be sui generis, that we have now to do. 

And here, must be borne in mind, the distinction which 
marks the boundary broad and deep, between the legisla- 
tive powers inherent in the people of the States, or their 
authorized agents, the legislature, to do and undo as they 
deem the public good requires, and the acts which have been 
and may be denominated and characterized as contracts. 
The former can be reached only through the elective fran- 
chise, and altered or repealed by changing the legislators 
that enacted them; but the latter are controlled and re- 
strained by the constitutional provision, which avoids any 
act that impairs the obligation of acontract. In the case of 
Crenshaw vs. Slate River Co., 6 Rand., 273, Judge Green 
said: ‘A very liberal construction has been given to the 
clause of the Constitution of the United States, which pro- 
hibits any State to pass any law impairing the obligation of 
contracts. It has, however never been extended to private 
rights acquired under the operation of the general laws of 
the State, and without any consideration given, beyond the 
general purposes of promoting individual interests di- 
rectly, and the interests of the community incidentally. 
Nor do I think it can be justly extended to the protection of 
rights so acquired. The legislature of the State is declared 
to be a complete legislature, and consequently has all the 
powers of sovereignty, except so far as they are limited by 
the Constitution of Virginia and of the United States.”’ 

The same is equally true of West Virginia. Her Consti- 
tution vests in the legislature all the legislative power of the 
State, and consequently all the powers of sovereignty, ex- 
cept so far as limited by the State and Federal Constitu- 
tions. 
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The ae rule is, that an act of the tegishnanet is prima 
facie valid until it shall be clearly shown to be void. And 
in questioning the power of the legislature to pass any given 
law, it must be remembered that the Constitution vests the 
entire legislative power of the State in the legislature; that 
the legislative power of this State is as sovereign, ample and 
complete as any other, or even as the British Parliament, 
except so far as it is limited and restrained in its operation 
by the State and Federal Constitutions. 

In considering the powers of the Federal and State gov- 
ernments, it must not be forgotten that they are of very dif- 
ferent natures—the one delegated ; the other original. The 
one possessing no power not delegated; the other having 
all power not prohibited by the Constitution. Stratton’s 
ease, 1 W. Va. And the same view is fully sustained by 
numerous decisions by the Federal and State courts. 

In relation to the liberal construction stated by Judge 
Green to have been given heretofore to the clause in ques- 
tion of the Federal Constitution, it is proper to remark that 
the tendency of the judicial mind has since been rather to 
narrow the rule of construction limiting the legislative 
powers of the States. 

And the Supreme Court of the United States, Judge 
Daniel delivering the opinion, in the case of Butler vs, Penn- 
sylvania, said: ‘In order to determine with accuracy 
whether this case is within the just scope of the constitu- 
tional provision which has thus been invoked, it is proper 


to carefully consider the character and relative positions of 


the parties, and nature and objects of the transaction, which 
it is sought to draw within the influence of that provision. 
The high conservative power of the Federal government 


here appealed to is one necessarily involving inquiries of 


the most delicate character. The States of this Union, con- 
sistently with their original sovereign capacity, could recog- 
nize no power to control either their rights or obligations, 
beyond their own sense of duty, or the dictates of natural 
or national law. When, therefore, they have delegated to 
a common arbiter amongst them, the power to question or 
VoL. I. 11 
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control their own acts, or their own discretion to conceded 
instances, such instances should fall within the fair and une- 
quivocal limits of the concession made. Accordingly, it has 
been repeatedly said by this court, that to pronounce a law 
of one of the sovereign States of this Union to be a viola- 
tion of the Constitution, is a solemn function, demanding 
the gravest and most deliberate consideration; and that a 
law of one of the States should never be so denominated, if 
it can upon any other principle be correctly explained. In- 
deed, it would seem that if there could be any course of pro- 
ceeding more than all others calculated to excite dissatis- 
faction, to awaken a natural jealousy on the part of the 
States, and to estrange them from the Federal government, 
it would be the practice, for slight and insufficient causes, of 
calling on the States to justify, before tribunals in some 
sense foreign to themselves, their acts of general legisla- 
tion. 

“And the extreme of such an abuse would appear to exist 
in the arraignment and control over oflicers and subordi- 
nates in the regulation of their internal and exclusive pol- 
ity; and over the modes and extent in which that polity 
should be varied to meet the exigencies of their peculiar 
condition. Such an abuse would prevent all action in the 
State governments, or refer modes and details of their action 
to the tribunals and authorities of the Federal government. 
These, surely, could never have been the legitimate purpo- 
ses of the Federal Constitution. The contracts designed to 
be protected by the tenth section of the first article of that 
instrument are contracts by which perfect rights, certain, defi- 
nite, fixed private rights of property are vested, 

“These are clearly distinguishable from measures or en- 
gagements by the body politic or State governments for the 
benefit of all, and from the necessity of the case, and ac- 
cording to universal understanding, to be varied or diseon- 
tinued as the public good shall require. The selection of 
officers, who are nothing more than agents for the effectua- 
ting of such public purposes, is a matter of public conveni- 
ence or necessity, and so, too, are the periods for the ap- 
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pointment of such agents; but neither the one nor the other 
of these arrangements can constitute any obligation to con- 
tinue such agents, or to re-appoint them after the measures 
which brought them into being shall have been found use- 
less, or shall have been abrogated as even detrimental to the 


well-being of the public. 
; * * - * * * 


* 
i 


“Tt follows, then, upon principle, that in every perfect or 
competent government, there must exist a general power to 
enact and to repeal laws; and to create and change or dis- 
continue the agents designated for the execution of those 
laws. Such a power is indispensable for the preservation 
of the body politic, and for the safety of the individuals of 
the community.” 

The office of an attorney-at-law is no less the creature of 
the statute than the office of canal commissioner—and the 
one no less than the other was created for the public good, 
and not for any private benefit to the officer. The one was 
intended to manage the public works of internal improve- 
ment; the other to aid in the administration of public justice. 
And I must confess Iam unable to perceive (to use the lan- 
guage of Judge Daniel,) what perfect rights, certain, deti- 
nite, fixed, private rights of property are vested in the one 
ease any more than in the other. And yet the Supreme 
Court of the United States, in the case just cited, says: 
“We have already shown that the appointment to, and the 
tenure of, an office created for the public use, and the regu- 
lation of the salary affixed to such an office, do not fall 
within the meaning of the section of the constitution relied 
on by the plaintitis in error; do not come within the import 
of the term contracts, or, in other words, the vested private 
personal rights thereby intended to be protected. They are 
functions appropriate to that class of powers and obligations 
by which governments are enabled, and are called on, to 
foster and promote the general good. Functions, therefore, 
which governments cannot be presumed to have surrendered, 
if, indeed, they can under any circumstances be justified in 
surrendering them.’ And precisely upon the same princi- 
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ple the supreme court of California held, in two cases, that 
attorneys, by virtue of their licenses or offices, had no such 
contract within the meaning of the constitution, the obliga- 
tion of which the State was prohibited from impairing, by 
the act and oath very similar to the one here complained of. 
And this California decision is the more entitled to respect, 
because, from their great distance from the seat of the war, 
both the legislation and adjudication may be supposed to be 
less influenced by the excitements incident to proximity to 
the disturbance, and the attendant dangers in times of civil 
war; and also from the fact, that the same question was there 
twice considered and decided in the same way, by a comt 
composed entirely of different judges each time. The case 
of Anderson vs. the Election Officers of Montgomery county, 
recently decided by the court of appeals of Maryland, rests 
on the same principle. 

If the office of attorney is one of value to the possessor, 
so also was the office of canal commissioner. If one has: 
legal vested right to exercise the functions and perform the 
duties of the office, if any client would employ him to do 
so, the other had the same right, without waiting for such 
contingency. The laws and the license in pursuance thereof, 
could confer no more perfect right to the office of attorney than 
the laws and election in pursuance thereof conferred on the 
canal commissioner. And the character and acquirements 
requisite for an attorney to obtain a license, can no more be 
said to be a consideration moving from the attorney to the 
State, than the character and acquirements requisite to fill 
the office and discharge the duties of canal commissioner, 
or of any other public office, eould be said to be a valuable 
consideration moving from the officer to the State. 

Again: Our laws alike authorize attorneys from all the 
States and territories of the United States to practice here. 
Now, what consideration can be said to move from them to 
the State for this privilege, extended no less in this case 
than in the other, solely forthe public good? It will scarcely 
be pretended that one class of attorneys would be protected 
by the constitutional provision in question and the uthers not. 
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ea the f foregoing considerations, I am + bewagiie to the 
conclusion that the office of attorney-at-law in this State, 
whether he be licensed here or elsewhere, constitutes no 
such contract as contemplated by the provisions of the con- 
stitution, both State and Federal, which prohibits the State 
from impairing the obligation of contracts; and, therefore, 
that the act of February 14th, 1866, entitled “ An act in rela- 
tion to oaths of attorneys-at-law,” is not repugnant to the 
constitutions, or either of them, on either of the grounds 
alleged as restraints upon the legislative powers of the State; 
and which powers, it has been shown, have been exercised 
in the matter of oaths and attorneys from the earliest 
periods. 

It has been said in the argument that the supreme court of 
the United States has decided this question, and arrived at 
a conclusion different from that to which I have come, in a 
ease long pending before that court, and such is the news- 
paper report; but I have not had the benefit of the opinions 
of the court, nor am I able to perceive, in advance, how 
they arrived at such conelusion. While I entertain for that 
court a high respect, and in all cases where its decision shall 
be obligator y on this court, I shall bow to its mandate and 
wait for the wisdom and good sense of the people to correct 
the error, if I think it wrong; yet, where not so obligatory, 
I shall exercise the judicial powers vested in me by the peo- 
ple of West Virginia, and pronounce the law as I under- 
stand it to be. 

Since writing the above, I have read the opinion of the 
supreme court, just published in the newspapers, in the ease 
referred to, and also the opinion of the dissenting judges, 
and after a reconsideration of the subject, I have been una- 
ble to arrive at any other conclusion than as above expressed. 

But there is a point stated in the argument which may 
require further consideration, when it shall arise. It does 
not, however, properly arise in this case. It is, whether or 
not the engagement of the attorney with his client, in a 
particular case, may not be a contract within the meaning 
of the Constitution, the obligation of which may not be 
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impaired, and thus the right of the attorney or client, to 
finish the case already begun, be preserved quoad that case. 
And some of the authorities seem to warrant that view of the 
ease. But even here I am not prepared to say how far these 
private contracts are to be taken with reference to the legisla- 
.tive power and control over attorneys for the general good, 
and, therefore, to be considered as contemplating such con- 
tract. For if an attorney, after being employed by a client, 
should be convicted of treason or felony, and for that cause 
be disbarred and his Jicense revoked, could he or his client 
be heard to object, and insist on the right to be heard in the 
ease till it should be finally disposed of? which might be 
sooner or later, according to circumstances. Upon this 
point, therefore, I shall express no opinion or conelusion, 
since the question, though alleged in the argument, does not 
properly arise in the case, since neither of the applicants 
show such a case. 

For the reasons assigned, I am constrained to hold the act 
of February 14th, 1866, a valid and binding law so long as it 
remains on the statute book, obligatory no less upon the 
court than upon the attorneys who come within its provi- 
sions, and as such, should be enforced and obeyed. 


The motion of the applicants is, therefore, overruled. 


Loomis J. Itisadmitted by each of the parties to this mo- 
tion, except Mr. Bogegess, that his complicity with the late 
rebellion renders it impossible for him to take the oath re- 
quired by the act of the 14th of February, 1866. Mr. Bog- 
gess alleges that he can take the oath, but declines to do 
so upon other grounds. None of the applicants except him 
has been admitted to practice in any of the courts in this 
State. They produce evidence of having taken the oath of 
amnesty, and of having received a pardon from the President 
of the United States, for all offences against the United States. 

In support of the motion, it is claimed that the act is un- 
constitutional, and thererefore void, because : 
1, Itisan ex post facto l|aw—or a bill of pains and penalties. 
2. The alternative proposition is contended for, namely, 
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that if it be constitutional, it must so be construed as to have 
only a prospective operation, and cannot be held to relate to 
attorneys who were licensed, and who but for this act, would 
have been qualified to practice in this State, under the laws 
as they previously existed. 

3. If it be construed to have a retrospective operation, it 
is not only ex post facto, but impairs the obligation of con- 
tracts, and its effect is to deprive a party of property without 
due process of law. 

4, Itviolates the principle that innocence is to be presumed 
until guilt is legally proven. 

5. That the pardon of the executive relieves the party from 
all penalties which might, (but for pardon), have been in- 
curred, and inflicted, for having done the things mentioned 
in the oath. 

The court is then called upon to perform a most grave 
and delicate duty—namely, to inquire whether the co-ordin- 
ate branch of the State government has exceeded its power, 
so as to require the interference of the court; and this in 
legislating for the protection of the liberties ot the State, and 
of the welfare of the people against the demoralizing influ- 
ences of the late rebellion. 





No principle is more familiar in the construction of stat- 
utes than this :—that every presumption is in favor of their 
eonstitutionality; and it is only when all other interpreta- 
tions fail, and in the last resort that the court will decide 
against their constitutional validity. 

I hold it also to be clear, beyond dispute, that as it is a 
paramount duty of the legislature to watch the bearings of 
the rebellion, its theories and sentiments, its influences and 
tendecies upon the interests of the State, and the welfare of 
the people, with an earnest vigilance, and to wield legisla- 
tive powers accordingly ; so itis the duty of courts, and more 
especially of this court—as that of final judgment—in its 
sphere to assist the legislature, by a cordial co-operation, 
guarding against contravention of the fundamental law; but 
applying the weight of its character and the vigor of its arm, 
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to the strict enforcement of all laws, so aiming to conserve 
our institutions and the common good.. 

It would be a state of things which the good and wise 
could not fail to deprecate, if in times of imminent public 
danger, imposing upon the law-making power, extraordin- 
ary responsibilitics and pressing upon it extreme demands, 
its co-ordinate and judicial branch were to be found em- 
ployed in a system of hypercriticism and false embarrass- 
ment, and not in an efficient enforcement of the law in all 
cases, where not clearly found to be in conflict with the con- 
stitution. 

It is proper in this connection to remark that the consid- 
erations which have been urged upon the court by the sev- 
eral applicants, based upon the anticipated hardships that 
will, or may, result to them, and to others of the same class, 
should this act be sustained, are appeals which should have 
no effect; and upon me personally will have no influence. 
As appeals intended to awaken the sympathy of judges and 
swerve them from the faithful discharge of duty, they are out 
of place. 

I am constrained further to say, that however painful to 
me may be the consciousness of the effect which the act, if 
sustained, may have upon the private interests of the appli- 
cants, and of others in their condition, I am not at liberty, 
either as a good citizen or as a faithful judge to exclude from 
consideration the patent fact, that each of the applicants, but 
one, was an earnest participator in, and an abettor of, the 
rebellion ; that the rebellion was treason in its worst and 
least mitigated form ; that they sinned against the light ; not 
led astray themselves, but leading others astray, that delib- 
erately and witha full estimate of chances, they staked their 
private interests upon the result; that their aim was the de- 
struction of the Union, involving, of necessity the destruc- 
tion of each of its parts; that they invited and accepted the 
risks which they voluntarily incurred ; and it does not lie in 
their mouths to deprecate a law which their misdeeds have, 
in the judgment of the legislature necessitated. Nor am I 
at liberty to exclude from view the other fact that the State 
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and the loyal people have their rights involved in the matter ; 
and that a law passed for their protection against a great 
and threatening evil, creates presumptions in its favor. 

Speaking for myself as an individual member of the court, 
I regard it as my duty to notice the criticisms which several 
of the applicants have quite freely bestowed upon the spirit 
of the statute—the animus of the legislature in passing it,— 
and upon several of the members who took part in the de- 
bate. I am unable to see in the statute, in that body, or in 
any of the members concerned in the debate, either the spirit 
of presumption, malignity or the indications of bad faith, 
which have been attached to them. 

In this respect the applicants seem to forget that they were 
heard upon this application by the grace of the court, and 
that if their aspersions were allowed to pass without rebuke 
their impropriety was none the less felt. The court must 
be supposed to be alive toa proper sense of self-respect, and 
to that surrounding respect which is essential to its dignity 
and usefulness. Its ear is not open to be used for uncalled 
for criticisms upon the motives of the legislature, or the con- 
duct of its members; especially in view of the fact that they 
emanated from those who stood indictable for high treason 
against the State, and were enabled to appear here through 
mere executive forbearance. 

In determining the validity of a statute, itis not for the 
judiciary to inquire whether the act in question is wise or 
unwise ; nor whether there was a necessity for the statute at 
the time of its passage. These are considerations resting 
solely with the legislature, whose power in such cases is lim- 
ited only by the Constitution. It is by this instrument alone 
thai their acts are to be tested, and it would be subversive 
of all just principles, if courts were to erect any other stand- 
ard. 

Even if it were conceded that the act in question is mani- 
festly tyrannical and oppressive, yet if it is not repugnant to 
the organic law, it then falls within the pale of rightful leg- 
islative action, and the judiciary is solemnly bound to de- 
clare its validity. Soon the other hand, however salutary 
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the law, however great the apparent necessity for it, courts 
must pronounce it nugatory if it be found irreconcilable 
with either State or Federal Constitution. In the interpre- 
tation of this statute it may be proper to enquire, what were 
the existing, or apprehended evils sought by the law-makers 
to be remedied? When these are ascertained it will be 
easier to determine whether, in providing the remedy, the 
legislature has transcended its constitutional authority. 

In arriving at the intent of the legislature, the scope and 
true meaning of this law; much aid will be afforded by a 
knowledge of the events, shortly preceding, and of the facts 
existing at the time the act was passed. It is a well known 
fact that, throughout the late disaffected States, as well as in 
Virginia, that facilities for a general diffusion of knowledge 
were limited and imperfect; so that the masses of the peo- 
ple were greatly dependent upon the educated few for infor- 
mation touching questions of State interest and public policy. 
The character of social organization was such that the bar 
throughout the South gave tone to public sentiments, and 
complexion to political theories. 

Lawyers as a class stood deservedly high in popular con- 
fidence. The license of each to practice his profession was 
a credential of honor, loyalty, and integrity emanating from 
a source ever held in veneration. Upon all questions of pri- 
vate and public concern, their opinions commanded the high- 
est respect, and stamped their impress on every important 
enterprise. Hence they were the manufacturers of public 
opinion and constituted within themselves an element, pow- 
erful for good or evil. Their relations to society, coupled 
with professional privileges, of necessity, gave them vast in- 
fluence in addition to the advantages which learning, elo- 
quence, and mental discipline may ever successfully wield 
over an opponent destitute of these qualifications. Who can 
but lament that so great a number of them forgot their sa- 
ered obligations in the time of the country’s greatest need, 
and gave countenance to her destroyers; that the light of their 
learning, their social position, their strong hold on public con- 
tidence, were but agencies employed with fatal effect in alien- 
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ating the hearts of the people from their country and its con- 
stitution? Diligently did they sow the seeds of dissension, 
and nourish the spirit of disloyalty and discontent. In eom- 
munities where men of plain understanding had misgivings 
as to resisting the Government, and were slow to perceive the 
alleged wrongs that Government had inflicted,—these men 
were but too successful in stifling their honest convictions 
by their sophistries, and in subtilly instilling the poison of 
rebellious sentiments ; thus nerving strong arms to violence, 
and giving a fearful impulse to wicked principles. It wasa 
public boast of the arch conspirators, in counting the prob- 
abilities of suecess “ that the bar of the South will be unan- 
imous for secession, and their eloquence will move the pub- 
lie mind in its favor.” 

From our knowledge of events so recent, can it be doubted, 
that if, at any period, from the beginning to the close of the 
war, the influence of this class could have been suddenly de- 
stroyed, that from that instant the prestige of the rebellion 
would have vanished? I do not hesitate to say that the rebel 
ship of State, deprived of this element, would have been as 
powerless for harm as would the mighty war vessel stripped 
of her armament, and dismantled. 

Here, then, we see a very large majority of a certain class 
of persons on whom the State had conferred peculiar privil- 
eges, availing themselves of these very privileges to destroy 
the existence of the republic itself. Itis a notorious fact, 
that the overthrow and destruction of the identical courts in 
which these applicants now desire to practice, were, among 
other things, contemplated, planned and partially effected by 
the organization to which they belonged, and with which 
they co-operated. Fortunately for mankind and the cause 
of liberty everywhere, the rebellion was crushed and its pur- 
poses defeated. 

Lawyers from our own State, who went voluntarily away, 
and for years aided this unholy conspiracy, returned to their 
homes, and, as of right, claimed their former professional 
privileges, which they first abused, and then abandoned. 
All may foresee the consequences that must follow if this 
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claim is allowed. Restored to their former position at the 
bar, that sense of degradation, inseparable from unsuccess- 
ful efforts in crime, would arouse in them every energy to 
remove from treason the odium it deserves, and to make in- 
famy respectable. 

The purity of human laws, the enjoyment of human rights, 
the perpetuity of civilization itself, depend upon ever keep- 
ing prominent and well defined, the great distinctions be- 
tween right and wrong, virtue and vice; and also upon cul- 
tivating in the public mind an abhorrence for all forcible re- 
sistance tothe laws. Every effort, then, to break down these 
distinctions is a public evil; and social safety requires that 
those for whose interest it is to destroy them should be re- 
strained in their attempts to do so. Otherwise, patriotism 
and loyalty cease to be virtues, and hereafter criminals may 
expect exemption from punishment and disgrace in propor- 
tion to the enormity of their crimes. These and kindred 
considerations were doubtless what actuated the legislature 
in the enactment of this statute. The question now recurs, 
does this law violate any provisions of the Constitution, either 
State or Federal ? 

It is claimed that the law is penal, and not remedial only, 
and if construed to operate retrospectively, comes within the 
definition of an ex post facto law, and is consequently void, 
for repugnance to the 10th section of article 1st of the Fed- 
eral Constitution. 


In the case ‘of Calder and wife vs. Bull, 3d Dallas, 386, Jus- 
tice Chase defines what he considers ex post facto laws within 
the constitutional prohibition. 

1. Every law that makes an action done before the pas- 
sage of the law, and which was innocent when done, crim- 
inal, and punishes such action. 

2. Every law that aggravates a crime, or makes it greater 
than when committed. 

3. Every law that changes the punishment and inflicts a 


greater punishment than the law annexed to the crime when 
committed. 
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4, Every law that alters the legal rules of evidence, and 
requires less or different testimony than the law required at 
the time of the commission of the offence, in order to con- 
vict the offender. It is further stated in the same decision, 
that the prohibition (against passing ex post facto laws) is an 
additional bulwark in favor of the personal security of the sub- 
ject—to protect his person from punishment by legislative 
acts having a retrospective operation, and not to secure the 
citizen in his rights of either property or contracts. 

The other prohibitions in the same section, namely, not 
to “make anything but gold and silver coin a tender in 
payment of debts,” and not to “pass any law impairing 
the obligations of contracts,”’ were inserted to secure private 
‘ights. 

It is unquestionable then, that retrospective laws affect- 
ng private rights, merely,'are not ex post fucto, and conse- 
juently are not forbidden; while retrospective laws which 
mpair and take away vested rights, may be oppressive, and 
ire sometimes unjust; they may, nevertheless, be strictly con- 
ititutional. 

( Thorp vs. The Rutland and Burlington Railroad Company, 
27 Vermont Reports, and cases there cited. Satterlee vs. 
Matthewson, 2d Peters, 280.) 

Unless it can be clearly shown, chen, that the intention of 
the legislature in passing the act of Feb. 14th, was either, 
First, to make some innocent action, done by the attorney 
previous to that date, criminal, and to inflict a punishment 
for said action by depriving him of the right to practice in 
the courts; or, Second, to make the crimes therein mentioned 
of greater magnitude than they were when committed ; or, 
Third, to change the punishment, and to inflict a greater 

punishment than the law annexed to the crime when com- 
mitted; or; Fourth to alter the legal rules of evidence, so 
that less or different testimony than the law required at the 
time of the commission of the offense, might be received to 
convict the offender—uuless, [ say it was the intention of the 
legislature to do, by this act, and in fact did do some one or 
more of the four things above specified, then the act is not 
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an ex post facto law within the prohibition of the constitu- 
tion. 

The act in question is in the words following: “ No at- 
torney at law shall be allowed to practice in any court, or 
before any justice, or board of supervisors, of this State after 
the passage of this act, until he shall take in the court in 
which he proposes to practice, in addition to the oaths now 
required by law, the following oath: 

“J, A. B. do solemnly swear that I have not since the 20th 
day of June, 1863, borne arms against the United States, nor 
against the State of West Virginia; that I have voluntarily 
given no aid or comfort to persons engaged in armed hostil- 
ity thereto by countenancing, counselling or encouraging 
them in thesame; that I have not sought, accepted, nor at- 
tempted to exercise the functions of any office whatever un- 
der any authority in hostility to the United States or the 
State of West Virginia; that I have not yielded a voluntary 
support toany pretended government, authority, power or 
constitution within the United States, hostile or inimical 
thereto; and that I take this obligation freely without any 
mental reservation or purpose of evasion.” 

[ fail to see anything in this law that contemplates a pui- 
ishment for any past act whatever, or for any of the things 
mentioned in the oath itself. 

It declares no action to be criminal which was innocent 
when it was done. 

It makes no crime greater than it was before the passage 
of the law. ' 

it neither changes a punishment nor inflicts a greater one: 
nor does it alter the rules of evidence in any respect, in or- 
der to convict an offender ; therefore, in no proper legal sense 

“an the law be regarded as er post fucto, and for the same 
reasons it possesses none of the requisites necessary to con- 
stitute it a bill of pains and penalties. 

While the statute, if sustained, may operate an inconven- 
ience, and even a hardship to these applicants, and others 
similarly situated, it is nevertheless a remedial and not a penal 
statute. It is manifestly retrospective in some of its bearings, 
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for it relates to attorneys that were such previous to the date 
of its passage, and refers to actions done by them antecedent 
thereto. Statutes are, prima facie prospective in their oper- 
ations, and it ought never to be presumed that the legisla- 
ture intended to enact retrospective laws when the words 
will admit of any other meaning.—( Hilioit’s Hr’s, vs. Lydell, 
3 Call 268.) 

I think that by no fair interpretation can the words em- 
ployed be made to have an exclusive prospective operation. 
The expression, ‘ No attorney at law,” has the same sig- 
nification as not any attorney at law. In other words the ef- 
fect of this statute is, to require every attorney at law, regard- 
lessof his former rights and privileges, to take the oath therein 
prescribed,—if he did not take it he could not be allowed to 
practice. <A different construction would render the law 
totally ineffectual as a remedy for the evils which called it 
into existence. These evils have already been adverted to. 
The evident intention of the law-maker was to guard the pub- 
lic against a class of persons who occupy a semi-official posi- 
tion, clothed with privileges not enjoyed by the private cit- 
izen. For by the very nature of the relation of attorney and 
client, the latter is compelled to entrust the former with the 
most sacred interests, aifecting property, character, and even 
lite itself; having no assurance for the attorney’s fidelity, 
other than his license to practice—which is a certiticate by 
the court that its possessor is a person of moral and intel- 
lectual worth, and of that high character for honor and integ- 
rity that entitles him to the confidence of all needing profes- 
sional aid. 

The legislature has thought it dangerous to the welfare of 
society, to continue to the attorney his privileges as such, 
who, by voluntary complicity with the rebellion, is unable to 
take the oath prescribed by the act in question. It is a stat- 
ute—not to punish the attorney—but to protect society, and 
to keep tree from reproach the profession of which he is a 
member. This being then a remedial act is not unconstitu- 
tional because of its retrospective operation.—( Com. vs. Hew- 
ett, 2H. & M. 181.) 
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Our next inquiries are, does this statute impair the obli- 
gation of a contract, and does it deprive a party of property ‘ 
without due process of law ? 

Neither of the applicants has been licensed in this State as 
an attorney, and there is no proof of either having been li- 
censed in another State. Whatever may be our individual 
and unofficial knowledge that each has been a practicing at- 
torney in the courts of Virginia, this knowledge is not proof 
—we cannot take judicial notice of the fact—and so far as 
any fact under the motion is required to invoke a construe- 
tion of the constitutional merits of the statute, it must be 
proved. 

It is the duty of the court, in a matter of such gravity to 
proceed with strictness. Although the Attorney General 
has confined himself to the discussion of the validity of the 
act of February 14th, 1866, I do not understand him as 
having conceded this proof except argumentatively. The 
applicants, therefore, severally stand as unlicensed, and, to 
be admitted to practice within this State, must comply with 
$1, or §2, of chapter 164, of the Code, page 699—as the case 
may be—in order to qualify themselves to be sworn ; whether 
the proper oath be that prescribed in §3, same chapter, only, 
or this and the oath prescribed in the act of February 14th, 
1866. Then if the court was to act strictly upon the proofs 
before it, with propriety it might be said there is nothing 
presented in this application which raises a construction of 
the last named act. But let us assme that each of the appli- 
eants has produced under his motion, a license duly issued 
to him in Virginia, to practice in her courts. The license 
is a license to practice in the courts of Virginia, and, by its 
necessary import, can of itself have no extra territorial op- 
eration. 

As the territory of the State might from time to time be 
enlarged, or by the formation of new States be contracted, 
so the territory covered by a license would be expanded or 
contracted. A different construction would give to the license 1 
<n operation broader than its terms, and enable the State of 
Virginia to impose upon any new State, thereafter formed 
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out of her territory, a legal profession against the policy of 
such new State; as to which policy that State is supreme, 
except as limited by the federal constitution. 

These applicants, then, stand here each upon his foreign 
license, as he would in the court of any other of the States, be- 
sides Virginia, where he might, according to the statutory 
practice, apply upon the basis of the license for admission to 
the bar of such other States. Under the code of this State, 
page 699, §2, the foreign license merely relieves him, upon 
the principle of international, or inter-State courtesy, from 
passing through, or complying with, §1, same page, but ad- 
vances him no further. 

In such ease, he must then take, in order to consummate 
his membership, the attorney’s oath, prior to February 14th, 
1866, that was prescribed in §3, same page. By the act of 
February 14th, 1866, it is so far modified that the oath pre- 
scribed by the latter must be taken in addition. Therefore, 
these applicants, having as yet no license under this state, 
having at most but foreign licenses, which they may employ 
to obtain admission to the bar of this State, being at this 
point no farther advanced to that end, than if they based their 
application upon the certificate of character and attainment 

_ prescribed by said §1, p. 699 of the Code, and unable to prae- 
tice, till they shall have taken the oath or oaths prescribed 
and in. force at the time of their application, they stand, 
not as attorneys, hut as candidates for original adimission as attor- 
neys, and their admission will be comple te only upon taking the ser- 
eral oaths now in force, and, therefore, that of the act in question, 
as well, 

Conceding that a license granted by this State, orits author- 
ity, vests a right as by contract; that admission to practice 
under a foreign license is equivalent to a license obtained 
within the State, and that, if they had severally received such 
licenses, or obtained admission, upon foreign ones before the 
passage of this act,and that the act would be invalid, as tend- 
ing to disturb them, still, the applicants have no such licen- 
ses; therefore, no vested rights to be disturbed. 

They stand as candidates whom the State will admit to her pre- 

VoL. I. 12 
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Sessions, upon their complying with the conditions of membership 
existing at the time of their application—one of which conditions is, 
the acceptance of this oath. 

To present this case most strongly for the applicant under 
this head, that is, the assumption that each has produced a 
foreign license, an important element has been thus far laid 
aside. The 2d section of the Code (page 699) permitting 
the candidate to be admitted upon the proof of a foreign li- 
cense, requires that this proof be accompanied with proof 
that he is—(using the present tense)—a practicing attorney 
underthat license. Thesection cannot apply unlessit applies 
as it is—each provision being allowed its appropriate effect. 
There is no proof, in either of the present cases, that the ap- 
plicant is a practicing attorney in Virginia under his license. 
Hence, he is not in a eondition—has not gone far enough to 
apply for the oath requisite to be taken, so as to give to him 
admission to this bar, whatever the oath may be. There- 
tore no fact yet appears under either application, calling for 
a construction of the statute of February 14, 1866, except, 
possibly, the application of Mr. Boggess. 

Let it, however, be conceded, for the sake of the argu- 
ment, that section 2d of the Code, page 699, permitting ad- 
mission upon a foreign license, under whieh the licensee is 
* practicing” in the foreign State, has been fully eomplied 
with in the proof, and that each applicant stands as if before 
the passage of the act of February 14, 1866, he were a reg- 
ularly licensed attorney within the State, how does the case 
then stand ? 

This is putting the case most strongly in favor of the ap- 
plicant, and raises direetly-and fully the question as to the 
constitutional validity of the act. 

The principle of the act is involved in the power, and flows 
from the duty of the State to perfect itself, that is, the wel- 
tare of the people. It proeeeds upon the distinction between 
laws passed to punish for offences, in order to prevent their 
repetition, and laws passed to protect public offices, fran- 
clise, and privileges from abuse by falling into corrupt hands. 
The legislature may not pass laws in the form, or with the 
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effect, of Bills of Attainder—ez post facto laws—or laws impair- 
ing the obligation of contracts; it may, and is bound, to pass 
laws restrictive, and exclusive, for the preservation or promo- 
tion of common interests, as political or social emergencies 
may from time to time require ; though such laws indirectly 
involve, in certain cases, disabilities. 

The State is organized for the public as well as for indi- 
vidual good. While it may not violate the constitutional 
guards that are thrown around the latter, it may not neg- 
lect the demands of the former. All public grants are to be 
construed strictly. In the absence of words to the contrary, 
the State is not, in any grant, to be presumed to part with 
any of the power inherent in it, for the protection of the 
common welfare. 

In respect to grants in the form of public office, of privil- 
eges in the nature of offices, or of any privileges, the exer- 
cise of which directly and necessarily bear upon the moral 
interests of the public, the legislature cannot part with this 
power, inherent and supreme in it, to preserve the general 
good, even if it would. 

In this sense it may be said, that the power of the State, 
as to the last named grant,is inexhaustible. The case of the 
proprietors of the Charles River Bridge vs. Warren Bridge,and 
others, 11 Pet. 420, illustrates in part, but with great force, 
this distinction. 

In the same view the other cases cited in the syllabus of 
this one may be referred to. 

Let us now apply this distinction to the present motions, 
bear in mind that in each case cited upon the argument, the 
contract, the obligation of which the statute was held to im- 
pair, was a contract with individuals, ora grant as of a ferry, 
toll, or right of way fora specific purpose or time, and where 
the effect of the statute was a clear interference, interrupt- 
ing or preventing the enjoyment of the contract or grant, 
before the latter had expired as to time, or its purpose had 
been accomplished : and no case of a different character has 
been brought to the attention of the court. 
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Whatever may be the status of an attorney, whether offi- 
cial or semi-official—or ‘‘in some sense official ’’—as was held 
by Judge Roane, in 1 Munroe, 482, Leigh’s case; and by 
Judge Brown, in ex parte, Faulkner, 1 West Virginia Re- 
ports ; or by the court in 22 California Report, his license is 
in the nature of acommission. It comes from public author- 
ity, and confers upon him powers and privileges, and sub- 
jects him to duties, which do not attach to bim as a citizen, 
or as private proprietary interests or obligations. They are 
exclusive, special and large. They render him an arm or 
branch of the administration of justice, essential to and in- 
separable from it. 

The profession, organized as it is in the civil, English and 
American systems of law, became of this necessity a recog- 
nized institution. The attorney’s participation in the ad- 
ministration of justice is constant, his influence subtle and 
potent. The necessity onder which the profession is organ- 
ized and maintained, involves the further necessity of a con- 
tinuous and unlimited control over it by the State; other- 
wise, a power or element in the administration of justice, al- 
ways great, would become, at once, irresponsible. It would 
be singular, then, if the State has not retained over its legal 
profession this continuous control, especially in case of prac- 
titioners under foreign licenses. Chapter 164 of the Code, 
page 699, contains, aside from the act of February 14th, 
1866, all the provisions for the admission of attorneys to its 
courts. 

The attorney is purely a creature of the statute; and the 
Code contains no hint of any fenure of atlorneyship beyond one 
at will; and upen the principle of the authorities above re- 
ferred to, and upon what strikes ine as an obvious and par- 
amount rule of public policy, no other tenure can be implied. 
The act of the Colonial Assembly, in the year 1645, expell- 
jing all attorneys and forbidding them to practice, (I. Hen., 
Stat. 305,) assumed the power of the Colonial Government, 
to abolish the then existing attorneys of the Colony. From 
that time down to the first Revised Code, page 267, sections 
1-14, adopted in 1819, the Colonial, and subsequently the 
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state legislature of Virginia was repeatedly legislating upon 
the subject of attorneys, and evidently upon the assumption 
that this continuous and unlimited control was vested in it. 


The act of 1819 remained in force until the adoption of 
the Code in 1860, when its provisions above referred to were 
incorporated verbatin into the Code. (Chapter 164.) 


The provisions contained in this chapter for regulating 
the conduct for attorneys, if to be regarded as restrictive of 
the authority to be used against them, are restrictions upon 
the authority of the court alone, not in auywise limiting legis- 
dative authority over the subject. Whether they are in fact 
restrictions, will be considered hereafter. 

The license granted under the Commonwealth, and this 
State, have simply authorized the licensees to practive in the 
courts of the State, being silent as to the tenure of attorney- 
ship, conforming in this to the statute, and conveying in this 
particular the saine construction. The first general statute 
providing for appointment of attorneys, or (as I may say,) 
for the organization of the legal profession in England, is the 
4th Henry [V, chapter 16, in the year 1402, (L Stat. at large. 
page 543,) authorizing the judge to appoint attorneys ou 
proof of proper character and attainments, expressed in these 
words : 

“ Also for great damage and mischiefs which have ensued 
before this time, to divers persons of the realm, by the great 
numbers of attorneys not knowing nor learned in the law as 
they were wont to be before this time, it is ordained and es- 
tablished that all attorneys shall be examined by the justices, 
and by their directions their names be put in a roll, and such 
as be good and virtuous, and of good tame, shall be received 
and sworn well and truly to serve in their offices, * * # 
and other attorneys shall be put out by the discretion of said 
justices; * * * and if any such attorney be hereafter 
notoriously found in default, of record or otherwise, he shall 
toreswear the court, and shall never after be received to make 
any suit in any court of the King;” the act being silent as to 
denure. 
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Our Code (section 1, chapter 164, page 699,) is the same 
in its idea. In this particular, the English remains in force, 
and the practice of the English courts, which I shall pres- 
ently allude to, is evidently based upon this act. If the li- 
cense vests a right in the attorney to continue practice, it 
must impose a reciprocal duty to remain in practice. If ho 
may not, on the one hand, be stopped in his practice, at the 
will of the State, he may not, on the other hand, withdraw 
from it at his own will. Yet, was it ever doubted that the 
attorney might leave practice, or withdraw from the profes- 
sion at will? The courts of general jurisdiction, both in 
Kngland and the United States, have exercised supervision 
over the attorney upon the universally assumed right to ex- 
clude or admit, on application for admission, or to dismiss, 
after admission, for misconduct or unfitness of eharacter, 
treating the power to pass upon the original application, and 
the quéstion of dismissal, as commensurate; the mode being, 
where the unfitness of the party as to eharacter or conduct 
is questioned, to proceed summarily against him by rule to 
show cause, accompanied with a specification of charges; 
conferring on him the right to purge bimself, on oath, and 
subjecting him to counterproof. 4 Bl. Com. 287, 1 Zabris- 
kie, 346, State vs. Hugle. ; 

In New Jersey, 1 Zabriskie, 346, State vs. Hagle, the usual 
qualification of character and attainments are required, the 
proof of them being by certifieate, and in that ease, the court 
held that it could go behind the certificate of character, as it 
may have been given upon misrepresentation, and ordered 
rule to issue aceordingly. It is clear that under section 1, 
chapter 164, of the Code, the judges might likewise go behind 
the certiticate. So that, in respect to the power to admit or 
exclude on original application, the power of our courts, 
under this seetion of the Code, is in accordance with the 
general practice. 

lias the right to dismiss for misconduet, or loss of ehar- 
acter, been restricted by the Code? Every presumption is 
the other way. The only sections relating to the point are 
8§5 and 6. Section 4 would seem to be confined to cases of 
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admission under §1, but whether so confined or rot, evi- 
dently authorizes the court to dismiss upon production of 
the record, (if in its keeping, or a duly certified copy of re- 
cord, if the original lies elsewhere,) of conviction of the felony, 
and dispensing with proceeding by rule. Otherwise, this 
section of the statute is superfluous. 

In this view, the section enlarges the power of the court 
in cases of felony—certainly does not restrict it. Section 6, 
in cases of malpractice, enlarges the power of the court by 
authorizing it, in its discretion, to submit the issue toa jury. 

All other cases, besides those specified in §§ 5 and 6 as fel- 
onies, where there has been no conviction or misdemeanor, 
other than for malpractice, are left as at common law. 

The court on suggestion that either of the applicaits has 
been in complicity with the rebellion, might, under a rule, 
require him to purge himself on oath, whether an attorney 
or a candidate for attorneyship,—but subject to counter- 
proof. 

In view of the wide-spread influence of the rebellion, the 
court, upon probable ground of suspicion that he had been 
in complicity with it, might properly require every party ask- 
ing for admission to the bar, or claiming to return to prac- 
tice, after an absence from it during the war, to show cause 
under the usual rule. 

Now the legislature may, under the Constitution, regu- 
late the powers of the courts, diminish or enlarge them, 
Hence, in the exercise of its reserved authority, may do what 
courts in the exercise of their common law powers, as de- 
fined by their common law practice, or in the exercise of their 
statutory powers cannot do. Clearly it may do as much, 
It has done less, through the medium of a test oath, the 
act of February 14th, 1866, as a mere summary proceeding, 
to test the fitness of the party, without the formality of a 
rule to show cause,—giving to the party an opportunity to 
purge himself, not subjecting him to counter-proof, and pru- 
dently* applying to all applicants to meet the exigency 
of the case. 

The statute is not even retrospective, except in the sense 
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in which almost every remedial proceeding is retroactive, 
that is, applying a remedy against an existing or transpired 
mischief. In other words, the legislature has only exercised 
u power co-extensive with the evil it has sought to remedy. 

-The proposition, so confidently and constantly advanced 
upon the argument, that the test oath can no more be ap- 
plied to a lawyer, than it can be to a farmer or mechanic, is 
merely specious. Whether such an oath would be applied 
to a farmer or mechanic, as a condition of continuing his 
vocation, we are not called upon to decide. 

It is sufficient to say that their right to labor in their vocation 
is founded, not upon a license but upon citizenship : that the law- 
yer’s is founded, not upon citizenship, but a license: and that so 
peculiar as to leave the control of it continuously and su- 
premely in the State. I am clear that the act of February 
14th, 1866, does not impair the obligation of contracts. 

-If the objection that the act February 14th, 1866, was a 
bill of attainder, or an act in the nature of a bill of pains and 
penalties, an er post facto law, or a law compelling a party 
to be a witness against himself—or a law presuming guilt, 
instead of innocence—have at any time seemed to require a 
more formal notice, they are now,in my judgment, answered. 
it is sufficient to add, that the act neither seeks nor attempts 
a corruption of blood—has, therefore, not even the sem- 
blance of a bill of attainder. That the definition of an ex 
post facto law is familiar, that every case cited is one wherein 
ut prosceution was founded upon a law retroactively creating 
a crime, or changing the punishment or proof of it; and, 
between such a law and the present, there is no resemblance. 

That the act in no sense makes the party a witness against 
himself ;—if he refuses the oath, he does not testify :—if he 
uccepts it, he is a witness for himself. That it does not pre- 
sume guilt in advance—it impliedly charges it. The rule to 
show cause—every civil proceeding in tort,—every criminal 
proceeding, does the same. 

- The application of those parties who introduce in evidence, 
u certificate of special pardon, granted by the President of 
the United States, and reciting that it was granted for the 
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remission of Treason against the United States, by complic- 
ity in the late rebellion, presents a state of facts which com- 
pels me to the following conclusions, namely : the pardon- 
ing power of the President is confined to offences against the 
United States, as he represents that governmentalone. Nor 
does he attempt to go beyond this limit. The legislature 
of this State has not been blind to the fact, extent and aim of 
the rebellion ; its purpose was to destroy the Union, and sub- 
vert the government of this State. Whether the crime of 
the rebellion was compound treason against the general gov- 
ernment, and each of the State governments, is a question 
not necessary to be here determined. 


The certificate so produced is an admission that the party 
was guilty of the offences pardoned. These parties stand 
therefore as exempted from the penalties of treason by them 
committed against the United States; and it is not necessa- — 
ry to say whether they are still amenable to this State for 
the same act so far as it was an offence against the laws of 
this State—because neither the oath in question, nor the con- 
sequent deprivation resulting to the party who is unable to 
take it, is in the nature of a penalty for any offence, whether 
pardoned or unpardoned, therefore the question is not af- 
fected by conceding that they are exempt from the penalties 
in both cases. Although pardon of the Executive may work 
a “complete oblivion of the past,” so that the crime pardoned, 
by fiction of law has no legal existence, yet it is historically true, 
nevertheless, and the parties stand by their moral turpitude 
of the crime. They have not the “ honest demeanor,” re- 
quired by the Code. (Sec. 1, chap. 164.) 


This is conclusive of unfitness to practice in the courts of 
this State. The evidence is volunteered by the applicants, 
and in my judgment, there is no alternative but to exclude 
them. 

The law on the point is clear. 2 Petersdorf, 525, Frost’s 
case; 2 Petersdorf, 607, Brownell’s case; 1 Chitty’s criminal 
law, 811; Cowper, 820, 6 East, 126,143; 4 Burrows, 2,109, 
Berry’s case; 2 Smith, 205, Southerton’s case; 1 Chitty’s Re- 
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seete, 558; 1 Chitty’s, 228, Smith vs. Trumpee ; 6 Leigh, 624, 
Fisher’s case. 

This motion as is well known, was argued at the last term 
of this court, when it was insisted that similar motions were 
then pending before the Supreme Court of the United States, 
and that the opinion of the Supreme Judges, although not 
authoritatively announced, was in accordance with the prin- 
ciples contended for by the applicants in this case. In view 
of the importance of the question involved, and in hopes of 
deriving additional light from that decision, this case has 
been held under consideration since the last term. Since 
the foregoing opinion was prepared we have been furnished 
with a newspaper abstract of the decision rendered by the 
Supreme Court of the United States, as well as the opinion 
of its four dissenting Judges. After a careful examination 
of that decision as furnished, I am constrained to adhere ta 
the opinion already advanced. 


APPLICATION DENIED. 


Note by the Reporter. 


It is proper to add that several gentlemen applied for ad- 
mission to the bar during the term of court at which this 
case was argued, in addition to those whose names are men- 
tioned in the statement of the case, without being required 
to take the test oath which was under consideration ; many 
of whom averred their readiness and ability to take it, but 
denied the power in the legislature to prescribe additional 
oaths to attorneys who had been duly admitted in this State 
before the passage of the act. Among this number Messrs. 
D. Lamb and C. Boggess are placed by the President in 
his opinion, they having averred in argument their readiness 
and ability to take the “oath prescribed, but denied its con- 
stitutionality as to themselves, having been admitted to the 
bar of the court before the passage of the act. 

It is proper also to add the order of the argument. Messrs. 
Hunter, Summers and Miller made the opening arguments, 
and were followed by Attorney General Maxwell in reply. 
Messrs. Hunter and Boggess followed the Attorney General 
for the ee and L. F. Stanton replied, resisting the 
motion. C. J. Faulkner concluded for the applicants. 
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Cuarnes Tompkins vs. JAMES W. BurGsss. 
and 


IpEM vs. FLEMING 
July Term, 1867. 


1. The Supreme Court of Appeals of West Virginia has jurisdiction in civil 
cases where the controversy is for a matter of the value or amount of one 
hundred dollars or upwards, exclusive of costs. 

2. To entitle a party to a continuance on the ground of the absence of the wit- 
ness, it must be shown that he has used due diligence to procure his atten- 
dance ; that he is material; that the same fact cannot be proved by any 
other witness in attendance, and that the party making the application 
cannot safely go to trial in the absence of such witness. 

3 A case in which due diligence was not used by a party asking a contin- 
uance on the ground of an absent witness. 


These causes arose in Kanawha county, and were both 
brought to July Rules, 1865. The actions were of similar 
character, trespass, for taking and carrying away, two horses 
the property of the plaintiff, Charles Tompkins. They were 
on the docket for the first time at the December term, 1865, 
and were then continued. Atthe June term, 1866, they were 
set for trial on ihe fifth day, but were not then tried; and 
were called on the tenth day, when they were passed by the 
plaintiff, and by the rule of the court, they passed to the next 
calling of the docket, when they were again reached on the 
seventeenth day of the term. 

The defendants moved for a continuance on the ground 
of the absence of a material witness. They proved that the 
witness lived in the county of Kanawha and had heen regu- 


*JupGE HARRISON was not present at the July term of the court, in conse- 
quence of illness. Where circuit court Judges were called to the bench the 
fact is noted. 
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larly summoned to appear on the fifth day ; and that he was 
a very material witness; that the defendants had met with 
a brother of the witness, who resided where the witness did, 
a day or so after the causes had been passed, and requested 
him to urge the attendance of the witness; that after the 
first calling of the causes the counsel for defendants had writ- 
ten to the witness urging him to attend; but no rule had 
had been asked or taken by the defendants against the wit- 
ness for his failure to attend, or other means taken by them 
to secure his attendance, except those just mentioned. 

The court refused to grant a continuance, and the defend- 
ants excepted, the bills in both causes showing the same state 
of facts. 

The jury found a verdict in the cause of Fleming C. Burgess 
for 175 dollars with interest; and in the cause of James W. 
Burgess for 125 dollars with interest. 

The causes involving the same questions for determina- 
tion, were heard together. 

A question arose as to the jurisdiction of this court, which 
will be seen in the opinion deciding the case. 


B. Hf. Smith for plaintiffs in error. 
Stanton & Allison for defendant in error. 


Maxwet J. These cases were argued together and in- 
volve the same questions of law and fact, I shall therefore 
consider them together. 

In one case the judgment of the court below is for 125 
dollars exclusive of costs, and in the other it is for 175 dol- 
lars exclusive of costs. 

It is objected that this court has no appellate jurisdiction 
of either of these cases, because the matter in controversy 
exclusive of costs is not of greater value or amount in either 
case than 200 dollars. 

The 8th section of the 6th Art. of the Constitution of this 
State declares that this court “ shall have appellate jurisdic- 
tion in civil cases where the matter in controversy, exclusive 
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of costs, is of greater value or amount than 200 dollars, &c.”’ 
“It shall have appellate jurisdiction in criminal cases where 
there has been a conviction fur a felony or misdemeanor in 
a Cireuit court, and such other appellate jurisdiction in both 
eivil and criminal cases as may be prescribed by law.” It is 
claimed that the appellate jurisdiction of this court is fixed 
and limited by the language first above quoted, to cases where 
the matter in controversy is greater than 200 dollars. I ean- 
not think so. It seems plain to me that the framers of the 
Constitution intended this to be a limitation on the power 
of the legislature to say that a greater amount should be nec- 
essary to give jurisdiction to the court. I think that without 
the sentence last quoted from the Constitution, it would be 
within the power of the legislature to provide by law, that 
200 dollars or a less sum than 200 dollars could give juris- 
diction. With the provision I think there is no room for 
doubt. In the exercise of this power the legislature by the 
act “defining the jurisdiction and powers of the Supreme 
Court of Appeals, and the Judges thereof,” passed July 20th, 
1863, has increased the appellate jurisdiction of this court, 
so that it now has all the jurisdiction which could have been 
exercised by the Supreme Court of Appeals, or the district 
courts of Virginia, or the Judges thereof respectively, 
respecting any suit or proceeding within the limits of this 
State on the 19th day of June, 1863. 

The Supreme Court of Appeals of Virginia, on the said 
19th day of June, 1863, had appellate jurisdiction in civil 
cases, only where the amount in controversy was500 dollars 
or upwards, but the district courts at that time had appellate 
jurisdiction in civil eases where the amount in controversy 
was 100 dollars or upwards. This court therefore now has 
appellate jurisdiction in civil cases when the controversy is 
for a matter of the value or amount of 100 dollars or upwards, 
exclusive of costs, and consequently has jurisdiction of the 
cases under consideration. 

It it claimed that the court below erred in refusing to grant 
the plaintiffs in error continuance for the reasons contained 


in the bills of exception. The bill of exeeptions in each 
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case is in substance the same. It is claimed by the defend- 
ants here that the action of the court below in refusing to 
grant continuances is conclusive of that question, and that 
it cannot be reviewed in this court as an appellate tribunal. 

Such is the uniform and well established rule in the Su- 
preme Court of the United States, and I have not found that 
a different practice prevails in the Supreme Court of any 
State, except in the Supreme Court of the State of Virginia 
and of this State. It seems to me that the action of a court 
below in the matter of a continuance is as necessary a sub- 
ject of review in an appellate court as its action in any other 
matter. But whatever [ might think of the question as an 
original one, I think this court ought to follow the practice 
prevailing in the Supreme Court of Appeals of Virginia at 
the time of the formation of this State. Of the numerous 
eases before the court of appeals of Virginia from time to 
time, in the action of the courts below in refusing continu- 
unces, that have been under review, no two of them have been 
alike, and each one has depended on its own peculiar facts. 
leonclude, however, from a careful review of all these cases 
that the question of a continuance is one resting in the sound 
discretion of the court below to be exercised to promote, 
not to hinder justice; that a party to entitle him to have his 
case continued must show the use of due diligence to pro- 
cure the attendance of his witnesses, but what is due dili- 
gence depends on the peculiar circumstances of each partic- 
ular case; that the witness is material; that the same facts 
cannot be proved by any other witness in attendance, and 
that he cannot safely go to trial in the absence of the wit- 
ness, 

In respect to the cases under review it appears that they were 
both on the docket for the first time at the December term, 
1865, of the circuit courtin which they were afterwards tried, 
and thatatthat term they were continued without appearance 
by the defendant below. There were no orders made in the 
cases at the April term of the court following. Atthe June 
term following, they were on the docket for the fifth day of 
the term, but were not reached until the tenth day of the 














COURT OF APPEALS OF WEST VIRGINIA. 191 





July Term, Tompkins vs. Burgess. 1867. 








term, when they were passed by the plaintiff below, it does 
not appear for what reason, and under the rule of the court 
went to the foot of the docket, and were reached again on 
the seventeenth day of the term, when the defendants for 
the first time appeared and pleaded not guilty. 

The cases were tried on the day last named, and judgments 
rendered for the plaintiff. When the cases were reached on 
thesaid seventeenth day of the term the defendants moved to 
continue each of the said causes because a material witness 
who lived in the county, and who had been summoned be- 
fore the fifth day of the term, to be present on the fifth day of 
the term, was not present, but the court refused to contine 
the cases. Did the courterr in this? Plainly [think it did 
not. The proper diligence to secure the attendance of the 
absent witness had not been used under the circumstances 
of the case. There was ample time even after the causes 
were passed on the tenth day of the term to have had rules 
served on the absent witness and had him brought into eourt. 
And further, it does not appear but that the facts expected 
to be proved by this absent witness could not have been 
proved by some other witness in attendance. 

Tam of opinion that the judgment of the courtin each 
vase below ought to be aflirmed with damages and costs. 


The President coneurred. 


JUDGMENT AFFIRMED. 
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Wheeling. 


Absent, Harrison, J.* 





Enocu G. Hepa@ss vs. Jacosp PRrRIck. 
Ipem vs. SAMUEL MICHAEL. 
Ipem vs. Lewis LutTMAn. 
July Term, 1867. 


1. The late Rebellion of 1861 was a civil war. 


. During the Rebellion, the Government of the United States never acknowl- 
edged or recognized the so-called Confederate States of America as a po- 
litical power, or as having right or authority to command the obedience 
of any one. Therefore, all persons engaged in the febellion are liable for 
any wrong or injury done by them whilst so engaged. 


to 


3. An act may be a public offense and punishable as such, and yet the right 
to damages by any one injured still exists; and a person who engaged 
in the rebellion is liable to private individuals for acts of trespass by 
him committed whilst in the rebellion. And this right to recover dam- 
ages for the injury to the private party exists. notwithstanding the person 
who committed the trespass has been pardoned by the Executive depart- 
ment of the United States Government. 


These causes arose in Berkeley county,in July and August, 
1865. They were all heard at the December term, 1865 of 
the circuit court. 

The action was trespass for taking and carrying away the 
goods of the plaintiffs respectively. The defendant filed in 
each case, the pleaof not guilty, and three special pleasin justi- 
fication, alleging in substance, that at the time of the tres- 
pass he was in the service of the government of the Confed- 
erate States of America, and took the property under orders 
from his superiors for the use of the Confederate armny ; and 
that since the taking of the property he had subscribed 








*See page 187. — 
Judge GEorGE Loomis of the VI circuit was called to the bench. 
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to the oath of amnesty under the proclamation of the Presi- 
dent of the United States, of May 29th, 1865; to which 
latter pleas the plaintiffs demurred, and upon a joinder, the 
demurrers were sustained, and judgment entered against 
defendant for the value of the property ; execution was sus- 
pended for forty days, on the usual conditions of giving bond, 
to allow the party to obtain a writ of supersedeas from this 
court. A supersedeas was allowed in each of the cases, and 
they were heard together, and argued at the January term, 
1865, of this court, and held under advisement until the pres- 
ent term. 


Charles J. Faulkner appeared for the plaintiff in error, and 
the substance of his argument, in closing the case, follows 
here the argument of the attorneys’ for the defendants in 
error. 


Stanton & Allison for the defendants in error, after elim- 
inating the points made on the ground of the pleas being 
defective, (which the court did not consider, regarding the 
question determined by it as decisive of the case) made sub- 
stantially the following argument: 

We now propose to consider the question whether the 
rebel government was a government de facto, or belligerent 
power which entitled its officers and soldiers to such bellig- 
erent rights as are recognised by international law in public 
international war. This is the stronghold and citadel of the 
defence. 

It seems to us that much of tlie confusion and uncertain- 
ty that exists in relation to this subject, results from a mis- 
apprehension of the nature and objects of what is known as 
the * Law of Nations.” 


It must be constantly borne in mind that the family of 


nations recognise ho common sovereign with power to make 
laws for their government, or to carry them into execution. 
or inflict penalties for their violation. 

The whole of the international code therefore must in the 
common law sense of the term be lex non scripta, 
Vol. IL 13 
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It is made up of the customs and usages of nations, the 
dicta of approved elementary writers, and the decisions of 
courts of established international reputation. 

“The jus gentium, law of nations, is proved in the same 
manner as the unwritten civil law, by constant usage, and 
the testimony of those who have made it their study.” 1 Gro. 
tius, chap. 1, sec. 14, page 19. 

ft deals only with nations in their corporate or sovereign 
eapacity. It takes no cognisance of the aets of individuals, 
except as integral parts of the nation to which they belong. 

It is no matter whether a man is personally a friend or an 
enemy to the country and government to which he belongs, 
or is in favor of, or opposed to the war in which it may be 
engaged; he is responsible for its sins,and may be punished 
for its transgressions. 

If his property is found upon the high seas,it is subject 
to capture and condemnation by the enemy of the nation to. 
which he belongs, although he may personally sympathize 
with and give aid and comfort to the government by which 
the capture is made. 

It follows that inasmusch as international law deals only 
with sovereignties, it can only address itself to the properly: 
authorised and accredited representations of those sovereign- 
ties. It cannot go behind them and deat directly with the 
people or persons occupying subordinate positions, 

If a citizen or subject of one country is injured by the cit- 
izens or subordinate authorities of another, in violation of 
the law of nations, the injured party or his government,. 
does not proceed personally against the party who commit- 
mitted the injury: but it appeals to the government of the 
party by whoim the injury was committed. If the govern- 
ment to whom such complaint is made recognises its justice, 
it is bound to release. 

If it denies that the complaining party has any just ground 
of complaint, the subject becomes a matter of negotiation 
between the two governments, and if redress is finally in- 


sisted on one side and denied on the other, it is the cause of 


war between the two nations. 
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If an individual is arrested or called in ante for an act 
done by his government, his proper mode of availing him- 
self of it, is to appeal to his government to assume the re- 
sponsibility of the act, and interpose its authority with the 
sovereign in whose courts he is held to relieve him from 
liability and hold his government responsible. 

“For anything done in violation of the laws of war, the 
individual is liable to punishment. Soalso, for any act within 
the rules of war not authorized or assumed by his govern- 
ment as the act of the State. 

‘The distinction between the two cases is manifest, and 
should not be lost sight of; the latter is punished by the 
rules of the civil law, while the former is an offence against 
the law of nations punishable only by the laws and usages 
of war. 

“ The taking of property and of human life in the one 
case would be robbing and murder punishable by the local 
laws, while in the other, the same aets might be justifiable 
as the lawful exercise of belligerent rights under the law of 
nations. Halleck’s In. Law, page 348, sec. 31.” 

This was the course pursued in the McLeod case in New 
York. McLeod was indicted in Niagara county New York, 
for murder and arson in taking the steamer Caroline from 
Schlosser Harbor on the American side of the Niagara river, 
and setting her on fire sending her over the falls with one 
or more persons on board. McLeod alleged that he acted 
under the orders of the British government in Canada. The 
British government assumed the responsibility of the act, 
and demanded the release of McLeod from the government of 
the United States. But he was in the custody of the author- 
ities of the State of New York. 

The government of the United States applied to the gov- 
ernment of the State of New York to surrender or transfer 
him to the authorities of the United States. New York re- 
fused. 

The Attorney General of the United States was sent to 
Lockport to attend the trial, and set up “ belligerent rights” 
on behalf of the United States, in defense of McLeod. 
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The New York court overruled the defenee, and deter- 
mined to try him, and convict him if found guilty, and then 
let the Governor of New York, and the President of the 
United States, take the responsibility of bringing on a war 
by hanging him, or preventing it by pardoning him. The 
jury relieved the Government of the difficulty by finding 
him not guilty. 

If the owner of the Caroline had brought a civil action 
against McLeod tor the value of the boat, the Government 
might have avoided trouble with Great Britain by paying 
for the boat. People vs. Me Leod, 25 Wendell, 483. But the 
court in New York would no more have allowed * bellige- 
rent rights’ to be set) up in bar of a civil action, than it 
did in bar of the criminal prosecution. Halleck, page 302, 
sections 18, 19, 20, 21, 22. 

This court is administering justice to the people of West 
Virginia, according to the laws of West Virginia. 

By what authority may the Government of the United 
States, or any other government, come here and release one 
citizen of the State from a civil liability to another? This 
defendant is liable in this action, unless he is exempt from 
liability by some law not heretofore known to your juris- 
prudence. It is not known to the statute or common law 
of the State, or of the United States. 

But it is clammed that the Congress and Government of 
the United States has so dealt with the late rebellion, as to 
exempt those who were engaged in it, from civil liabilities to 
which they would otherwise have been subject. If so, let 
them go to Congress and the Government of the United 
States for rehef. And if Congress or the Government of 
the United States considers them entitled to relief, let them 
pay our judgment, and that will be an end of the matter. 

In the case of Mitchell vs. Harmoney, 13 Howard, Mitchell 
defended, for that he was in the military service and acting 
under orders in taking the property. The court held that 
this would not protect him. He went to Congress, and got 
al appropriation to pay the judgment. 
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In cases arising between proper belligerent parties,—in- 
dependent and established Governments,—there is no diffi- 
eulty in applying the principles of international law, through 
the agency of the sovereignties interested in the question. 
But the attempt to apply them to a defunct rebellion, makes 
confusion worse confounded. The first thing a party does 
who wants to avail himself of the principle of international 
law, is to call upon the Government. But calling upon this 
rebel government is like “calling spirits from the vasty 
deep;” it wont come. It is gone; has evaporated into thin 
air, and can no longer afford protection to anybody. 

Whether the rebel government was a “ belligerent power” 
which could afford protection to persons acting under its 
authority, is a question which the Government of the United 
States alone can decide, and over which this court can take 
no jurisdiction. 

The international Code is frequently called the “‘volunta- 
ry” law of nations. It is so called, because there is no sov- 
ereign over nations that has power to impose any law upon 
them against their will. There is no court in which suit 
can be brought, judgment rendered and execution issued 
against a nation, for violation of the law of nations. The 
sovereign power of every nation determines for itself how 
far it will be bound by the law of nations, and how far it 
will disregard it. 

It is true, that if any nation disregards that law, it gives 
just eause of war to the nation injured by it. It may also 
bring down upon it the condemnation of the whole family 
of nations. Still if a nation confident in its own strength 
and power, chooses to risk a war, or set at defiance the 
moral sense of the civilized nations of the earth, it has 
power to do so. Hence, sovereign rights are necessarily 
paramount and superior to belligerent rights. Therefore, 
if a nation in the exercise of its municipal sovereignty 
should pass a law in violation of the law of nations, or 
adopt a policy in violation of that law, by its properly con- 
stituted authorities, the courts would obey the laws, and 
carry out the policy of the municipal sovereignty whose 
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commission they hold. This is not only the manifest result 
of the principle on which belligerent rights rest, but it is 
abundantly sustained by authority. In the case of Rose vs. 
Himely, 4 Cranch, 272, Chief Justice Marshall, in delivering 
the opinion of the court, says: “It is not intended to say that 
belligerent rights may not be superadded to those of sove- 
reignty. But admitting that a sovereign who is endeavor- 
ing to reduce his revolted subjects to obedience to possess 
both sovereign and belligerent rights, and to be capable of 
acting in either character, the manner in which he acts must 
determine the character of the act. If as a legislator he 
he ordains a law for the punishment of certain offenses 
which is to be applied by the courts, the nature of the law 
and of the proceedings under it will decide whether it is an 
exercise of belligerent rights or exclusively of sovereign 
power; and whether the court in applying this law to par- 
ticular cases, acts as a prize court, or as a court enforcing 
municipal regulations. It must be remembered, however, 
that every insurrection or rebellion is by no means a public 
war, and a State which recognizes it as such, does so under 
the responsibilities which are imposed by the laws of inter- 
national comity. It should also be remarked that in such 
‘vases belligerent rights may be superadded to those of sov- 
ereignty; that is, the contending parties may exercise bel- 
ligerent rights with regard to each other and to neutral 
powers, while at the same time the established government 
may exercise its rights of sovereignty, in punishing by its 
municipal laws, individuals of the insurgent or revolting 
party, as rebels and traitors.” Halleck’s In. Law, page 344, 
section 25. 

In the opinion of the court in the Prize cases, 2 Black, 
673, Judge Grier says: ‘Now it is a proposition never 
doubted, that the belligerent party that claims to be sover- 
eign, may exercise both belligerent and sovereign rights. 
Wars of insurrection and revolution are in one sense, civil 
wars.” * * ¥* ‘Hach party in such case is usually en- 
titled to the rights of war as against each other, and also 
with neutrals. Mere rebellions, however, are exceptions to 
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this rule, as every government treats those who rebel against 
its authority according to its own municipal laws and with- 
out regard to the general rules of war which international 
jurisprudence establishes between sovereign States.” Tal- 
leck’s In. Law, p. 323, sec. 9 This settles the question that 
while the parties to a civil war may acquire belligerent 
rights, the party claiming to be sovereign loses none of its 
sovereign rights. Thus while Congress or the President 
might in the exercise of their belligerent powers, provide 
for blockading the rebel ports, and for the eapture and con- 
demnation of their property ou the high seas as prizes of 
war, they might at the same time provide for the punish- 
ment of the rebels for treason, murder, arson or robbery, 
for acts done in the prosecution of the rebellion. 

The acquisition of belligerent rights, therefore, does not 
extinguish, merge or suspend the sovereign rights of the 
party claiming to be sovereign. ‘ Ail other conditions of 
violence, short of war declared by Congress, are to be re- 
dressed by the courts.” Luther vs. Borden, 7 Howard, 743 
dissenting opinion of Judge Woodbury. 

We are aware that Vattel says, in speaking of a civil war 
that: “Things being thus situated, it is evident that the 
common laws of war, those maxims of humanity, modera- 
tion and probity which we have enumerated and recom- 
mended, are to be observed on both sides.” Vattel, Book 8, 
chap. 18, sec. 294. It is assumed that these rules are to be 
applied by the courts without regard to the will of the mu- 
nicipal sovereignty to which they belong. 

This is an error. And this error lies at the foundation of 
the defence, and when it is exposed and exploded, the de- 
fence is gone. 


The true view of the subject will be found in Judge Cad- 
walader’s charge to the jury in the case of the United States 
vs. Smith, who was tried for piracy at the October Term, A. 
D., 1861, of the circuit court of the United States for the 
Eastern District of Pennsylvania. In speaking of the ap- 
plication of the principles of international law to a civil 
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war, he says: “But some writers on public law have dis- 
cussed the subject as if such civilized modern usages were 
founded in rules of legal right rather than in considerations 
of mere policy. I therefore think it my duty to state that 
such usages, however commendable, are not in a civil war 
founded in any rules of absolute legal right, but are meas- 
ures of governmental policy. The question of their obser- 
vance depends upon the decision of the legislative or exec- 
utive departments of the government, not upon the opinions 
of its judicial organs. Thus courts and juries have with 
such questions no proper concern, certainly none that should 
influence the finding of a verdict. The jury who find a 
defendant guilty may, indeed, recommend him to mercy. 
But such recommendation, though always respectfully con- 
sidered, is in law no part of the verdict itself.” 

Again, in another part of his charge the same judge says: 
‘An established government may prosecute hostilities 
against its enemies in a civil war in like mode as against 
its.foreign enemies in a national war, and for certain pur- 
poses with like effects. For example, vessels captured in 
the present civil war may be confiscable in prize courts of 
the United States, and captured persons may be detained as 
prisoners of war. Moreover, in all wars, national as well 
as intestine, innoceut and harmless inhabitants of hostile 
districts, in common with authors and abettors of the war, 
become involved in its calamities, These results, when 
produced by a civil war, do not alter its legal character. 
They do not convert it into a foreign or national war. In a civil 
war, however organized and systematic the hostilities pros- 
ecuted by an established government, its enemies may, when 
captured, be liable as traitors or as pirates, to prosecution 
in its courts of justice.” 

This is the only principle upon which the municipal sov- 
ereignty of a nation can be sustained, or upon which writers 
on international law can be made consistent with themselves. 
For they all agree with Vattel that a civil war must be con- 
ducted upon the same principles, and that the parties to it 
have the same belligerent rights as the parties to an inter- 
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national war. And yet Vattel says (and all the writers on 
international law agree with him) that: “A sovereign hav- 
ing conquered the opposite party and reduced it to submit 
and sue for peace, he may except from the amnesty the authors 
of the trouble, and the heads of the party; may bring them 
to a legal trial, and on conviction, punish them.” Vattel, 
book 3, chap. 18, see 294. 

Punish them for what? Why for acts of hostility com- 
mitted during the war. For treason and piracy, as Judge 
Cadwalader says. But who ever heard of officers and sol- 
diers in an international war being punished for offences 
committed in the prosecution of a war? The very essence 
of belligerent rights is to protect the parties engaged in it, 
from criminal or civil liability for acts done in the prosecution 
of the war. If, therefore, the parties to civil war are entitled 
to the same belligerent rights that the parties to foreign war 
are, what do they want with an amnesty? Why are they 
not protected just as the soldiers in a foreign war are? The 
only solution to the difficulty is the one given by Judge 
Cadwalader: That the belligerent rights acquired by rebels 
in a civil war, are not absolute legal rights to be protected 
by the courts, but rights which rest upon the discretion of 
the political department of the government. 

The case of the United States vs. Smith, above referred to, 
shows how far the courts can notice the rights acquired by 
the rebels as belligerents, in the late rebellion. 

The defendant was indicted for piracy on the high seas, 
committed, as charged in the indictment and shown by the 
proofs, on the 6th of July, A. D., 1861. The trial was be- 
fore Judges Grier and Cadwalader, commencing on the 22d 
of October, A. D., 1861, and continuing three days. The 
defence was that the defendant belonged to the crew of the 
privateer Jeff. Davis, which was duly commissioned by the 
President of the Confederate States to cruise upon the high 
seas, and capture property of the citizens of the United 
States. That the supposed piracy consisted in the capture 
of a merchant vessel belonging to citizens of the United 
States, as lawful prize of war, 
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The defence was conducted by Mr. Wharton, author of 
American Criminal Law, andi Wr. Harrison, who exhibited 
great zeal and ability in its management. 

At the close of the argument, the defendant’s counsel re- 
quested the court to give the following propositions in charge 
to the jury, as the law of the case: 


“ First. If the Confederate States of America is a govern- 
ment either de facto or de jure, it had a right to issue letters 
of marque and reprisal, and if issued before the commission 
of the alleged offence, the defendant, acting under the au- 
thority of such letters, would be a privateer and not a pirate, 
and as such, is entitled to be acquitted. 

“Second, That if at the time of the alleged offence the 
Southern Confederacy, by actual occupation as well as acts 
of government, had so far acquired the mastery and control 
of the particular territory within its limits as to enable it to 
exercise authority over, and to demand and exact allegiance 
from its residents, then a resident of such Confederacy owes 
allegiance to the guvernment under which he lives, or at 
least by rendering allegiance to such government, whether 
on sea or land, he did not thereby become a traitor to the 
Government of the United States. 


“ Third. That if at the time of the alleged offence and 
the issuing of the letters of marque and reprisal upon which 
the defendant acted, the courts of the United States were 
so suspended or closed in the Southern Confederacy as to 
be no longer able to administer justice and enforce the law 
in such Confederacy, the defendant thereby became so far 
absolved from his allegiance to the United States as to ena- 
ble him to enter the service of the Southern Confederacy, 
either on land or sea, without becoming a traitor to the gov- 
ernment of the United States. ! 

‘“* Fourth. If at the time of the alleged offence and his 
entering in the service of the Southern Confederacy, the 
defendant was so situated as to be unable to obtain either 
civil or military protection from the United States, whilst 
at the same time he was compelled to render either military 
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or naval service to the Southern Confederacy, or to leave 
the country; and in this latter event to have his property 
sequestrated or confiscated by the laws of the Southern 
Confederacy, such a state of things, if they existed, would 
amount in law to such duress as entitles the defendant here 
to an acquittal.” Pamphlet copy of trial, page 55. 

It will be seen that in this prosecution for a capital crime, 
defendant’s counsel did not claim an absolute justification 
as an act of war, under a competent belligerent power. 
They only claimed to negative the felonious intent, by a sort 
of moral duress. And there certainly is great plausibility 
in saying that property taken under orders and for public 
use, is not taken animo furendi, or with a felonious intent. 

But the court cut up the whole defence by the roots, and 
refused all the charges asked for by the defendants, but 
charged as follows: Grier, Judge—* But it is contended 
that though property may be taken by violence on the high 
seas, yet if done by authority of a State in prosecution of a 
war against another State, the persons acting under such 
authority, are not guilty of piracy and cannot be punished 
as such. This is no doubt true, for piracy has been defined 
as ‘depredation on or near the sea, without authority from 
any Prince or State.’ 

“Those having such authority are treated as enemies, or 
as having the privileges of enemies in open war. 

“Thus, Turks and Algerines, though acting as free-boot- 
ers on the ocean, could not, according to Sir Leoline Jenkins, 
be treated as pirates, because they acted under a commission 
from States with whom the government had treaties, and 
had acknowledged to be States in the great family of nations. 


“But it does not follow that every band of conspirators 
who may combine together for the purpose of rebellion or 
revolution or overturning the government or nation of 
which they were citizens or subjects, becomes ipso facto a 
separate and independent member of the great family of 
nations. A successful rebellion may be termed a revolution; 
but until it has become such it has no claim to be recog- 
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nized as a member of the family, or exercise the rights or 
enjoy the privileges consequent on sovereignty.” * * ‘ Ey- 
ery government is bound by the law of self-preservation, to 
suppress insurrections, and the fact that the number and 
power of the insurgents may be so great as to carry on a 
civil war against their legitimate sovereign, will not entitle 
them to be considered a State. The fact that a civil war ex- 
ists for the purpose of suppressing a rebellion, is conclusive 
evidence that the government of the United States refuses 
to acknowledge their rights to be considered as such. 


“Consequently, this court sitting here to execute the laws 
of the United States, can view those in rebellion against 
them in no other light than traitors to their country, and 
those who assume by their authority a right to plunder the 
property of our citizens on the high seas, as pirates and 
robbers.” Page 96. 


In the special reply of Judge Cadwalader to the request 
to charge that if there was a government de facto which he 
had no power to resist, he could not be convicted, he says: 
“The law might be as counsel have stated it, if two addi- 

, tional statements could be made. First, if the government 
of the United States had been superseded by a local gov- 
ernment which, though it had originated in a hostile revo- 
lution, had for a definite subsequent period, been established 
or maintained in peace; or secondly, if the defendant, though 
such a government had not been thus peaceably established 
and maintained, had been impressed into the hostile service of 
the revolutionary government and compulsorily detained in 
the service. As to the first of these two points, the diffi- 
culty in the way of the defence is, that the government of 
the United States has not been subverted, and that its au- 
thority in the hostile districts if suspended, or at present 
superseded, is not superseded by that of a government 
which has at any time been peaceably established, much less 
by one which has been maintained in peace. 


“The government of the States now confederated for 
purposes hostile to the Constitutional Union, was not organ- 
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ized without a contemporaneous outbreak of civil war. 
This war has been continued without interruption. The 
contest has been on their part, a war against an established 
government to which they owe allegiance. So long as this 
government exists, and the contest is maintained, the peace- 
able establishment of the revolutionary government cannot 
be asserted.” 

The same question was made in the case of The United 
Siates Vs, The Officers of the Re bel Privateer Savannah, in the 
eireuit court of the southern district of New York, before 
Judges Nelson and Betts, in October, A. D., 1861, and was 
decided in the same way. 

If the case at bar were an indictment for robbery, in fel- 
oniously and forcibly taking the property described in the 
declaration, the case of Zhe United States vs. Smith would be 
precisely in point, and if it is recognized as authority could 
not fail to be conclusive of it. And surely the principles 
decided are equally-——indeed more strongly——applicable 
in a civil suit, than in a criminal prosecution. A felonious 
intent is necessary to constitute crime. But it is not at all 
necessary to maintain an action of trespass. If an officer 
takes property on void process he is Hable in trespass, but 
nobody ever supposed he could be indicted for larceny. 
Every robbery or larceny is necessarily a trespass. The 
same taking that constitutes robbery or larceny is of neces- 
sity a trespass, because it is an unlawful taking. But every 
trespass is not necessarily a larceny or robbery, because 
there may be no felonious intent. If, therefore, a party is 
liable to an indictment for larceny or robbery in taking 
goods under the authority of the rebel government, it fol- 
lows ex necessitate, that he is also fiable in trespass. 

It is sometimes claimed that although parties may be in- 
dicted for treason, for acts of hostility committed during the 
war, yet they were protected by their belligerent character, 
from prosecution for other offences, such as larceny, robbery 
or arson. This case, however, explodes that distinction. 
Piracy is simply robbery on the high seas. It cannot pos- 
sibly be distinguished in principle from robbery on land, 
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In the debates in the British House of Lords, piracy was 
placed ™n the same footing with robbery on land, when jus- 
tified under the commission of rebels claiming belligerent 
rights. Wheaton’s International Law, 251, note. 

We take it for granted that we have established the pro- 
position, that it is for the political department of the gov- 
ernment, for the President or Congress, or both, to deter- 
mine how far an insurrection or rebellion is to be regarded 
as a belligerent power, entitled to belligerent rights. It is 
hardly necessary for us to say that the government has from 
the commencement to the end of the rebellion, been treat- 
ing it as an insurrection exercising sovereign rights over the 
persons and property of those engaged in it. Laws have 
been passed to punish them as rebels and conspirators, to 
confiscate their property, and to emancipate their slaves, 
Proceedings for confiscation have been prosecuted in the 
courts to final judgment and execution. 

Our foreign intercourse has been one continued and inces- 
sant protest, against any recognition of the rebels as a bel- 
ligerent power by foreign nations. Jr. Seward’s letter of 
August 10th, 1865, to Mr. Adams, to which reference has 
already been made, is an illustration of the tone of the 
correspondence of the State Department, of which the pub- 
lished volumes of the Diplomatic Correspondence are full. 

The attitude of the United States government on the 
subject is plainly set forth in the following official letters: 

[ Mr. Seward to Mr. Adams.) 
‘DEPARTMENT OF STATE, | 
“ Washington, D. C., March 13, 1865. f 
“ Charles Francis Adams, Esq.: 

‘‘Srr—An impression is understood to prevail in Europe, 
especially among the holders of the Insurgent Loan, for 
which cotton was pledged as security, that in the event of 
the restoration of peace in this country this government 
will assume the public debt of the insurgents, or certainly 
the particular one referred to. It is believed, however, that 
no impression could be more erroneous. There is no like- 
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lihood that any part ot that debt will be assumed or recog- 
nized by the United States government. It is proper and 
advisable, therefore, that by any proper means at your com- 
mand you should authoritatively undeceive the public in 
» : . e 

England on this point. 

“Tam, sir, your obedient servant, 
“Ww. HW. Sewarp. 


[ Mr. Seward to Mr, Adams.] 
‘¢ DEPARTMENT OF STATE, 
** Washington, August 10, 1865. J 
“ Charles Francis Adams, Esq., $¢., &¢.: 
‘‘Srr—I have the honor to acknowledge the receipt: of 
your dispateh. The United States do not admit that the 
combination of disloyal citizens which has raised the stan- 





dard of insurrection is now or has at any previous time 
been a government de facto, or in any sense a political power, 
‘apable of taking, holding, giving, asserting or maintaining 
corporate rights in any forum, whether municipal or inter- 
national. It is true that a different view of the character 
of the insurgents has seemed to find favor with some por- 
tions of the British nation, and even with the British Gov- 
ernment. It must be remembered, however, as, equally 
true, that so often as that antagonistical opinion has been 
advanced by Her Britannic Majesty’s Government in its 
intereourse with the United States, it has been firmly, 
though, as we trust, always courteously denied. * * * 
“Tam, sir, your obedient servant, Ww. H.Sewarp.” 


There is still another objection to the claim of belligerent 
rights under the rebel government. All writers on inter- 
national law, discuss the causes of war, and discriminate 
between just and unjust wars. But so far-as international 
wars are concerned, all agree that no nation can hold that 
the war is unjnst on the part of its enemy, and refuse to 
recognize the usages of civilized warfare on that ground. 
And imasmuch as publicists also hold that the rules and 
usages of nations in international wars, are applicable to 
eivil wars, it is assumed that a nation engaged in the sup-. 
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pression of a rebellion, which has assumed the character of 
a civil war, must recognize the war as just on the part of 
the insurgents. But thisis not the law. This rule as to the 
recognition of the justice of a war on the part of an enemy, 
only applies to international wars. 

The rule is laid down by Grotius as follows: “By the 
consent of nations a rule has been introduced, that all wars 
conducted on both sides by the authority of the sovereign, 
are to be held just wars.” 2 Grotius, p. 196, ch. 17, see. 19. 


And in the application of this principle, he holds that 
“things taken iu an international war may not be deman- 
ded back; but what is taken by pirates and robbers may.” 
2 Grotius, ch. 17, sec. 19, p. 196. 

“In order that a war may be formal according to the law 
of nations, two things are required: first, that it be carried 
on on both sides by the authority of those who have the 
political sovereignty; next, that certain formalities be ob- 
served of which we shall speak in their place.” 1 Grotius, 
p. 104, ch. 3, sec. 4. 

He holds that all rebels or insurgents in a civil war are 
pirates and robbers, and that captures made by them do not 
change the title to the property captured, but that it may 
be reclaimed by the owner. 

In discussing the responsibilities of parties to an unjust 
war, Grotius says: “ Restitution is due from the authors of 
the war for all the evils they have inflicted, or for anything 
unusual, which they have not prevented when they could. 
So the Generals are reponsible for what is done by their or- 
der, and the soldiers severally and jointly who have joined 
any act, as the burning of a city and separable acts, each for 
what he did or aided in doing.”” 3 Grotins, chap, 10, see. 4 
and 5, p. 192. 

* Mere misfortunes neither deserve punishment nor oblige 
to recompense of Joss; unjust actions do both. The inter- 
mediate cause, fault, is liable to restitution, but often does 
not merit punishment, especially capital punishment. 3 
Grotius, ch. 11, sec. 4, p. 207. 
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This seems to us to be the necessary and legitimate result 
of the doctrine, that it is only in International wars that the 
cause of the enemy is to be considered just, so far as the 
recognition of belligerent rights is concerned. As we have 
already seen, sovereign rights are paramount to belligerent 
rights, and while a nation claims and exercises the right to 
punish insurgents or rebels as traitors and pirates, it can- 
not be required to recognize the war on their part as just, 
and grant them the rights of belligerents in a just war. 
And the courts of every country must of necessity hold a 
rebellion against the sovereign, whose laws it is adminis- 
tering, to be unjust. 

The fourth special plea sets up the President’s amnesty 
proclamation of May 29th, 1865. We suppose this plea 
will hardly be insisted on as a defence to the action. 

Whatever might be said about the effect of an amnesty 
or pardon by the President, on an indictment for an act of 
hostility in the court of the State, it can hardly be claimed 
that it can affect the civil rights and liabilities of the citizens 
to one another. The amnesty proclamation does not, in 
terms, or by necessary luplication, have any such operation 
or effect. It never was intended that it should have. The 
President has no power to do any sueh thing. If one citi- 
zen Hfas in any way incurred a legal liability to another, 
whether in contract or in tort, the President has no power 
to release it. 

In the case of food vs. Maaiwell, in the court of appeals 
of this State, at the January Term, A. D., 1866, it was de- 
eided that a defendant in trespass could not justify, or pro- 
tect himself under the orders of Gov. Letcher, after. the 
passage of the ordinance of secession. 

It was held by the court in that case, that the ordinance 
of secession was unconstitutional and void, that the restored 
government organized at the June Convention in Wheeling, 
in 13861, was the legal and constitutional government of 
Varginia, and that the orders of Gor. Letcher, atter the pass- 
age of the ordinance of secession, could afford no protection 
to any party charged with trespass. 

VoL. Il: 14 
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Although the court does not discuss the question of bel- 
ligerent rights, and the protection claimed under the rebel 
government as a belligerent power, its decision in fact covers 
the whole ground. Because, if Gov. Letcher’s orders, either 
as Governor de facto or de jure, as the representative of a 
belligerent power, could afford protection to parties acting 
under them, the defence in that case would have been com- 
plete. But the very point decided in the case was, that the 
orders of Gov. Letcher afforded no protection to the defen- 
dant. The question, therefore, in this State, may be regar- 
ded as res adjudicata. 


Charles J. Faulkner, in closing the argument in these ca- 
ses on behalf of the appellant, contended: 

That while the special pleas were not drawn with much 
technical skill, they contained every averment essential to 
the defence relied upon. They set forth, that the defendant 
in the court below, was a citizen and resident of the Con- 
federate States of America, and a conscripted soldier in its 
army ;—that at the time of the seizure complained of, a civil 
war existed between the people and government of the Uni- 
ted States and the people and government of said Confeder- 
ate States; that the said seizures were hostile and belligerent 
acts, nade pending said war, and under the orders of the 
government of the Confederate States; that the property so 
seized was required for the use of the army of the Confed- 
erate States, and could not otherwise, than by military im- 
pressment, be procured in time to supply its wants; that 
the plaintiff was a citizen of the hostile government, and 
the property seized was taken in hostile territory, and 
upon this state of facts the defendant claims, that according 
to the well established principles of the law of Nations, the 
seizures now complained of were the acts of the Government 
under whose orders he acted, and that he is in no wise per- 
sonally liable for the losses sustained by the plaintiff. 

To repel this defence, the counsel of the appellees an- 
nounces as his first proposition, that “International law 
constitutes no part of the jurisprudence of West Virginia, 
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and can offer no defence for any act done under its authority, 
in the courts of this State.” 

This is a bold and extraordinary proposition. The law of 
nations is by the common consent of every civilized and 
Christian nation, a part of its municipal Code. Lord Coke 
in his 1st Institute, ch. 2, B. 11, enumerates as one of the 
laws within the realm of England, the Jus Belli, the law of 
war—a term which at that day was used as expressive of the 
“law of nations.” In republica maxime conservanda sunt jura 
Belli. The court of common pleas of England, in the case 
of De Weetz vs. Hendricks, 9th English Common Law Re- 
ports, 2 Bingh., 314, authoritatively announces this doctrine. 
So the supreme court of Pennsylvania, in Respublica vs. De- 
Long Champ, 1 Dallas, p. 121; and the supreme court of the 
United States, Rose vs. Himeley, 4 Cranch, 277. Hamilton’s 
Works, 8 vol., p. 439. Mr. Webster, then Secretary of State, 
and speaking in the name of this government to Mr. Fox, 
the British minister, in the celebrated McLeod case, says:° 
“The indictment against McLeod is pending in a State court, 
but his rights are no less safe, than if he were holden to 
answer in one of the courts of the Federal government. He 
demands immunity from personal responsibility by virtue 
of the law of nations, and that law in civilized States is to be 
respected in all courts. None is either so high or so low as 
to escape from its authority in cases to which its rules and 
principles apply.” 6 vol. Webster’s Works, page 254. So 
thoroughly is this doctrine recognized in England, that a 
private contract, otherwise valid, was declared void when 
made in violation of the law of nations, and all right to 
maintain an action upon it denied. 9th Eng. C. L. R., p. 417. 
It may therefore be assumed, that when ever a case pending 
in any municipal court comes fairly within the scope and 
operation of International law, it supersedes the municipal 
law, and determines the rights and responsibilities of the 
parties to the action. 

In what cases do the rules and principles of the Law of 
Nations apply, so as to be paramount in their operation to 
the municipal code? 
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When two nations are at war, their rights and responsi- 
bilities ‘ter se, and with all neutral governments are regu- 
lated and prescribed by the law of nations. The governments 
of every civilized people recognize its authority and yield 
obedience to its rules. The parties conducting this war are 
styled belligerents. heir rights and responsibilities as such, 
are accurately defined by that eode. 

— There are certain fundamental doctrines which result from 
this state of belligerency which are of universal recognition. 

Ist. All belligerents are regarded as equal in the eye of 
the world and of International law, and are entitled to 
equality of rights and privileges. Wheaton, part 4, ch. 1, 
sec. 6; Vattel, book 3, chapter 12; Judge Nelson, 2 Black, 
page 686. 

2d. No individual responsibility exists for aets done in 
the regular prosecution of war, but all personal responsi- 
bility is.smerged in the political society or government of 
which they are members. Halleck’s Law of Nations, pages 
306, 348, 463; Charles Lee, Atto. Gen’l of the U. 8., 1797, 
1 vol. of Opinions, p. 81. Mr. Webster, when Secretary of 
State, writing to Mr. Crittenden, Attorney General, says: 
“That an individual, forming part of a public force and 
acting under the authority of his government, is not to be 
held answerable as a private trespasser or malefactor, is a 
principle of publie law sanctioned by the usages of all civ- 
ilized nations, and which the government of the United 
States has no inclination to dispute.” 6 vol. of Webster’s 
Works, p. 264. 

3d. No distinction is recognized between just and unjust 
wars. Whieaton’s Law of Nations, pages 514, 515. 

4th. All the principles which apply to public and national 
wars apply equally to evil wars. Lawrence’s Wheaton, p. 
521; Requelme, vol. 1,p.172; Vattel, book 3,eh.18; Bello, 
eh. 10, p. 267; Supreme Court of the United States, Prize 
eases, 2 Black. R., p. 635. 

The next enquiry is: Did the States that dissolved their 
temporary connection with the Federal Union, and revolted 
against its authority, (styling themselves the Confederate 
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States of America,) acquire in the progress of the war, such 
a status as entitles those who acted under its orders and au- 
thority, to that immunity from personal liability, which the 
laws of nations accord to belligerents in public and national 
wars? 

As the Confederate States was not an independent nation 
but a part of the United States of America, in other words, 
as this was an effort upon the part of a portion of an Empire 
to throw off the authority of the sovereign power, it is con- 
ceded, that it will be necessary to show, that the political de- 
partment of the government of the United States recognized 
the States in rebellion as a belligerent power before that 
character will be accorded to it by the courts. Luther vs. 
Borden, 7 Howard, p. 40; 13 Peters, 420; 7 Wheaton, 305. 

Mr. Faulkner then proceeded to show that both the exec- 
utive and legislative departments of the Federal govern- 
ment had to the fullest extent, recognized the insurrection- 
ary States as a belligerent power, and he thought, there 
were forcible and satisfactory reasons which as statesmen 
left those in control of public affairs, no alternative but to 
adopt that course. 

Ist. The Executive Departm rt_—The President on the 15th 
of April, 1861, proclaimed a blockade of the ports within 
certain States, in pursuance “of the law of nations” in such 
eases provided, and gave warning that vessels breaking or 
attempting to break that blockade, should be captured and 
condemned as lawful prize. By a subsequent proclamation 
of April 27th, 1861, this blockade was extended to other 
States. This was not what publicists term a simple blockade, 
but a public or governmental blockade, of which due notice 
was officially communicated to all the commercial nations 
of the world. What is a blockade? It is an exercise of 
the summuin jus belli—of one of the highest rights of war. 
It ean have no existence except in a state of war. The go- 
vernment which proclaims a blockade, proclaims to the 
world, that it is at war—war in the sense of International 
law, with the people, from whose ports it seeks to exclude the 
commerce of the world. Upon no other relation to such a 
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people, would neutral nations submit to the abrogation of 
those rights of trade and intercouse guaranteed to them by 
existing treaties, and in no other relation could the United 
States have entitled itself to the benefit of those rigid rules 
of commercial exclusion, which the common consent of the 
world and law of nations accord alone to a belligerent in 
the prosecution of hostilities against its enemy. 

Much complaint has been made in this country at the 
course of England, France and Spain in recognizing the 
belligerent satus of the Confederate States. But England 
did not precede, but followed the United States in that recog- 
nition. The present Prime Minister of England, Earl Derby, 
in a recent speech in the House of Lords, has done no more 
than justice to the policy of his great rival Lord John Rus- 
sell on this subject. In referring to the policy pursued by 
Earl Russell in the spring of 1861, he says: “The question 
of recognizing belligerent rights is inherent in every inde- 
pendent power, but such recognition should not precede, 
but follow a declaration of blockade by the United States; 
to blockade is essentially the exercise of a belligerent right, 
and when a blockade was declared by the United States, 
there were two courses open to Her Majesty’s government: 
to refuse to recognize the validity of the blockade on the 
ground that there were no belligerents, or on the other hand, 
to recognize the belligerent rights of the two parties. And 
I think that between the two alternatives, Karl Russell se- 
lected that which was most friendly to the United States, 
when he recognized the blockade, although by taking this 
course he found himself under the necessity of recognizing 
correlative obligations.”—London Times. 

Justice Grier in delivering the opinion of the Supreme 
Court of the United States in the Prize case, 2 Black., p. —, 
says: “The proclamation of blockade is itself official and 
conclusive evidence to the court that a state of war existed, 
which demanded and authorized a recourse to such a mea- 
sure,” 

He would not proceed into any detailed examination of 
the various proclamations and acts of President Lincoln 
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recognizing the Confederate States as belligerent, but would 
content himself with a brief reference to them in a work 
entitled “The War Power of Congress,” written and pub- 
lished by William Whiting in 1863, then solicitor to the War 
department, a distinguished jurist and leading member of the 
republican party. This law-oflicer of the War Department, 
after referring in detail to those acts and proclamations, 
concludes as follows: ‘The Executive Department has thus 
definitely settled the question, that all inhabitants of the 
designated States are public enemies. First, by proclamation 
depriving them of slaves, of ships, of property used in com- 
merce; by a blockade and a declaration of non-intercourse; 
by claiming against them, the rights of war; and by assert- 
ing that the existing hostilities are ‘war.’ Second, by ex- 
tending to the insurgents the usual rights and privileges of 
a belligerent public enemy; as by release of captured pirates 
(under the order of the President issued from the State De- 
partment), as prisoners of war; by exchange, by cartel, of 
prisoners of war captured on land; by claiming the right 
of retaliation, and by various other acts, which are legitimate 
in the conduct of war, but irreconcilable with the assump- 
tions that the United States are not engaged in war, but 
only in enforcing the laws against certain criminals who 
have violated certain statutes by engaging in insurrection 
or rebellion.” 

“Tf these acts and these proclamations do not show that 
the Executive Department has declared and determined the 
status of the inhabitants in insurrection to be that of public 
enemies, it would be difficult to conceive of any course of 
executive proceedings that would have that effect.” War 
Powers of Congress, pp. 298, 299. 

In a note referring to the President’s Message and Proc- 
lamation of Amnesty of the 8th of December, 1863, issued 
subsequent to the first edition of his work, he says: “The 
effect of these upon the persons, property and political rights 
of the inhabitants of the rebellious States far transcends in 
importance that of either of his previous executive acts.” 
Again, page 245, “ We find in this well settled doctrine 
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of belligerent law, the solution of all questions in relation 
to State Rights. After the inhabitants of a district have 
become public enemies, they have no right, either State or 
National, as against the United States. They are bellige- 
rents only, and they have left to them only belligerent rights.” 
War Powers of Congress. 

The Hon, Thadeus Stevens has furnished us with an inter- 
esting historical reminiscence bearing on this subject:— 
‘* When the rebellion first commenced,” he says, ‘‘ I was in 
favor of treating it as a rebellion, and the participators in it 
as traitors to the government of the United States, liable to 
be punished for their treason. It was so understood in Con- 
gress, and I suppose it was so understood by the President 
and his Cabinet. After the adjournment of the first session 
of Congress during Mr. Lincoln’s term, shortly after my re- 
turn to my home, I saw, to my surprise, a proclamation de- 
claring a blockade of all the rebel ports. I went to Wash- 
ington to see and talk with the President on the subject. I 
laid my views before him, and told him that the blockade 
was a stultification of the former position of the government 
in relation to the rebel States; that the ports, instead of 
being blockaded, should have been closed, and a sufficient 
number of armed revenue vessels sent out on the seas to 
prevent smuggling. I pointed out to him the fact, that by 
the act of blockade we recognized the rebel States as an 
independent belligerent, and should thenceforth be com- 
pelled to conduct the war, not as if we were suppressing a 
revolt in our own States, but in accordance with the law of 
nations. Mr. Lincoln said, ‘it is done now, and can’t be 
helped.’ In this 2/r. Lincoln was right. The blunder had 
been committed, and the rebel States were thenceforth an 
independent belligerent. Not an independent nation, of 
course, but an independent belligerent, to be dealt with in 
accordance with the law of nations.” 

2d. Legislative Department.—The action of Congress on 
this subject was in harmony with that of the President. In 
support of the position referred to, see the act of July 13, 
1861, ch. 3; August 2, 1861; May 20, 1862, ch. 81; July 17, 
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1862, ch. 195; March 12, 1863, ch. 120. ‘From these stat- 
utes it is seen,” says the same able law officer of the War 
Department, “that the legislative department has recog- 
nized certain districts of country not only as in a state of 
insurrection and rebellion, but as ‘carrying on a war’ against 
the United States. Commercial intercourse has been inter- 
dicted between the insurrectionary and the loyal States, and 
property found in fransitu is made liable to seizure and con- 
fiscation for the use of the United States, and property of 
persons engaged in the rebellion is to be siezed and confis- 
cated as enemies’ property. Thus belligerent rights derived 
from the acknowledged existence of civil territorial war, 
have been plainly asserted and exercised by Congress, and 
the insurrectionists have been treated as a public enemy in 
every form and manner known to legislation and in language 
far more stringent than that used by Great Britain when by 
the non-intercourse act, our revolutionary war was changed 
by act of parliament into a public territorial war.” 

Wm. B. Lawrence, the learned annotator upon Wheaton’s 
Law of Nations, in referring to the act of Congress of July 
13, 1861, says: “It will be noticed that in the law no dis- 
crimination is made between the loyal inhabitants and the 
rebels; the same rule being applied as in the case of a foreign 
war, when all the inhabitants of one of the hostile States 
are regarded as enemies of the other. Such a course is 
especially repugnant to natural justice, if the inhabitants, 
while exposed to the disabilities of alien enemies, are not per- 
mitted to plead the orders of a de facto government for acts 
done under its authority.” Lawrence’s Wheaton, p. 555. 

Following the action thus adopted by the executive and 
legisiative departments of the government, the Supreme 
Court of the United States, in the Prize cases, 2 Black., p. 
635, 699, recognized the existence of a civil war between 
the people and the government of the United States, and 
the people and government of the insurrectionary States, and 
adjudged property of residents of the Confederate States to 
be lawful prize of war upon principles of International law 
alone applicable to belligerents. 2 Wallace, Mrs. Alexan- 


218 COURT OF APPEALS OF WEST VIRGINIA. 





July Term, Hedges vs. Price, et al. 1867, 





der’s cotton, 419; Circassian, 2 Wallace, 147. Thus, all the 
three departments of the government—executive, legisla- 
tive and judicial—have concurred in recognizing the Con- 
federate States as a belligerent power. 

There were reasons of policy and wise statesmanship 
which prompted the United States to treat the confederates 
as belligerents and not as rebels: 

Ist. The magnitude of the contest,—the sectional character 
of the struggle,—and the utter impracticability of dealing 
with such an insurrectionary force otherwise than in accor- 
dance with the principles of International law. 

2d. The superior efficacy of a blockade as compared with 
an order closing the ports. 2 Wildman on International Law, 
ch. 4; Rose vs. Himely, 4 Cranch, 267. It was well said in 
that case by the learned counsel for the libellants— There 
would have been a gross inconsistency in France treating 
the revolters as rebels, and yet claiming that other nations 
should consider them as enemies. Before France can claim 
the rights of war from neutrals, in regard to the insurgents 
of St. Domingo, she must admit them to be enemies and not 
rebels. p. 247. England and France informed the Secretary 
of State, that they would consider any decree closing the ports 
of the United States, not in possession of the government, 
as null and void, and that “they would not submit to meas- 
ures taken on the high seas in pursuance of such decree.” 
Parliamentary Papers, 1862; North America, No. 1, p. 72; 
Lawrence’s Wheaton, p. 555; note. 

3d. It was the only policy which could lead to that unity 
and harmony of action and sentiment in the North which 
resulted in the suppression of the insurrection. 

4th. It released the United States from all responsibility 
for the acts of the confederates to foreign nations. As Mr. 
Adams, Minister in London, in adverting, June 14, 1861, to 
the concession of belligerent rights to the confederates, re- 
marks,—“‘At any rate, there was one compensation: the 
act had released the government of the United States from 
the responsibility for any misdeeds of the rebels towards 
Great Britain. If any of their people should capture or 
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maltreat a British vessel on the ocean, the reclamation must 
be made only on those who had authorized the wrong.” 
Foreign correspondence of 1861, p. 89; see also Mr. Can- 
ning’s letter to Mr. Del Rios, March 25, 1825. 

The sovereignty of the United States was suspended in 
the county of Berkeley, during the period of the alleged 
trespasses. The authority of the Confederate States, as a 
de facto government, was supreme within those limits. 
From the nature of the case, no other laws could be oblig- 
atory upon them, for where there is no protection, allegiance 
or sovereignty, there can be no claim to obedience. The 
subsequent evacuation of the enemy, and resumption of au- 
thority by the United States, did not, and could not, change 
the character of previous transactions. United States vs. Rice, 
4 Wheaton, p. 253, 255. 

He conceded that it was competent to the United States 
in suppressing the insurrection, to have resorted to the ex- 
ercise, either of its sovereign or of its belligerent rights, 
but he maintained, that when the Federal government had 
elected to treat the confederates as belligerents, and to place 
itself and its enemy under the rights and responsibilities of 
International law, it was not then legally competent to im- 
pose upon the vanquished party the disabilities both of con- 
quered enemies and of unsuccessful traitors. From the 
moment they were recognized as public enemies, they ceased 
to be traitors. He thought the opinion of the Chief Justice 
Marshall in the case of Rose vs. Himely, 4 Cranch, relied 
upon by the appellee’s counsel, had not been correctly pre- 
sented. He referred to Mr. Websier’s address on the 17th 
of June, 1825, where speaking of the battle of Bunker’s 
Hill, he spoke of its effects beyond its results as a military 
engagement. ‘It created at once a state of open, public 
war. There could no longer be a question of proceeding 
against individuals, as guilty of treason or rebellion. That 
fearful crisis was past.”’ 1 vol., p. 69. 

He next proceeded to examine the authorities cited by the 
counsel for the appellees. The first is 1 Bay’s 8. C. Rep. 
Unable to find one case in the six centuries of English adjudi- 
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eation to sustain his views, he falls back upon the decision 
of an inferior court of the State of South Carolina! What- 
ever may be the decision of the court as to the point now 
under discussion, all will econeede that the South Carolina 
case is a stain upon its judicial history—a ease in direct vio- 
lation of the law of nations—and a nullification of the supreme 
law of the land,—the treaty of 1783. John Jay, then See- 
retary of State, and afterwards chief justice of the United 
States, in his report to Congress referring to a class of State 





legislation and State decisions encouraging actions similar 
to these involved in the present record, and which seriously 
embarrassed the policy of the government, says: “ Your 
secretary has reason to believe that this is the first and only 
act of the kind that was ever passed by any legislature or 
sovereign. Neither the laws nor the practice of nations (as 
far as your secretary has knowledge) afford any countenance 
or color to an opinion, that after a war has been terminated 
by a treaty of peace, either of the late belligerent powers 
or their respective citizens, have a right to commence and 
prosecute actions at law against the soldiers, subjects or ad- 
herents of the other, for damages by them done during the 
war, and in the course of invasion and hostilities by mil- 
itary order. Such an opinion appears to your secretary, to 
be so destitute of even resemblance to reason, that a partic- 
ular exposition of its demerit would be an unnecessary and 
therefore improper application of time and attention. Ina 
word, they are in his opinion, a direct violation of the treaty 
of peace, as well as of the acknowledged law of nations.” 2 
vol. Diplo. Cor., p. 86. See also circular letter from Mr. 
Jay to the governors and legislatures of the several States, 
—prepared in pursuance of an order of Congress—remon- 
strating against this course of State legislation and judicial 
decisions. p. 105to 113. Also letter from John Adams, p. 40. 
The decision of Chancellor Pertle, of the Louisville dis- 
trict, Kentucky, in September, 1864, much relied upon by 
the appellee’s counsel,—being based upon the authority of 
the case in 1 Bay’s 8. C. Reports,—may be regarded as dis- 
posed of with that case. 





























COURT OF APPEALS OF WEST VIRGINIA. 221 


July Term, Hedges vs. Price, et al. 


1867. 

He examined the opinion of Judge Nelson, rendered in 
the trial of the officers and crew of the schooner Savannah, 
and the opinions of Judges Grier and Cadwalader, in the case 
of Capt. Smith and others, and denied that these opinions 
sustained the conclusions drawn trom them. 

In support of the doctrines maintained by him, fr. Haulk- 
ner referred to the case of Thomas Stoughton, consul of Ifis 
Catholic Majesty, &e., in behalf of the owners of the Brig 
Teneriff and her cargo vs. Thomas Taylor, and quoted largely 
from the opinion of Judge Van Ness; 15th vol. Niles’ Reg., 
pp. 167to175; Bland vs. Adams Express Company, 1 Duvall’s 
Ky. Reports, p. 232; Commonwealth vs, Holland, Ib., p. 182; 
and the able and luminous opinion of Judge Newman, de- 
livered in the ease of James &. Hughes vs. John Bo La ‘sey, 
and reported in the January number of the Law Register for 
1866: opinion ot Judge Tiiyg, of the Tennessee Federal 
district, in the ease of ex part Me Nab, 

The counsel for the appellees frankly admit that they ean 
find no English reported cases, sustaining an action of tres- 
pass under circumstances analogous to these embraced in 
this record. It is believed that none can be found in that 
country among their decisions which extend back six een- 
turies. It has been well settled in England that a municipal 


r 


court has no jurisdiction of eases of hostile seizure. Le Cauc 
vs. Alen, 2 Douglass, 594; 3 Phih. Inter. Law, pp. 193-4: 
Elphestine VS, Bedreeekhand, 1 Knapp, 300; Halleek’s Law of 
War, p. 466. 

He referred to the Report of the Joint Committee on Re- 
construction, adopted by both Houses of Congress, (p. 10 
and 11), to show that the views which he maintained of the 
eharacter of the late contest, and of the relations between 
the Southern States and the Government, were now pro- 
claimed by the political power of the nation, and made the 
basis of their legislation and policy. 


Brown, President. 
These are three several actions of trespass de bonis aspor- 
latis, in which Enoch G. Hedges, the defendant in the court 
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below, who is the plaintiff in error here, pleaded the gen- 
eral issue, and filed four special pleas of justification in bar 
in each case—except one. 

The special pleas in each case were the same respectively, 
and were all demurred to, and the demurrers sustained. 

And the only question is whether the three special pleas 
constituted a bar to the action. 

Several objections have been taken to the form of the 
pleas, even upon the hypothesis that a rebel soldier may 
plead his rebellion in justification. 

Now, that several, though perhaps not all of these objec- 
tions, are well taken, I am sufliciently satisfied—but have 
not given them the consideration I should have done had 
the cases turned upon them—nor do I deem them of sufli- 
cient importance to justify a longer delay of the decision of 
the main and great question involved in these contests, upon 
which the rights of the parties must ultimately turn, and 
yet they are too important, as questions of pleading, to be 
determined hastily. 

I think it proper, therefore, to express no opinion upon 
these objections—that shall conclude an impartial reconsid- 
eration when a similar objection may arise, but have direc- 
ted my attention to the main question which lies at the bot- 
tom of all these cases, and in its effects reaches far beyond 
them. 

The plaintiff in error makes six points for the considera- 
tion of the Court—which may be reduced in substance to 
three, viz: 

1. That the late ‘rebellion was a civil war. 

2. That during the war the same belligerent rights which 
pertained to the United States, likewise pertained to the 
Confederate States, so-called. 

3. That a soldier of the latter is responsible only to the 
former, and not to the private party injured by him, and 
that liability ended with pardon. 

The first proposition is not controverted by the opposite 
side, nor can there be any doubt of its correctness, whether 
tested by the facts of the case, the various writers on Inter- 
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national law, or the decisions of the Supreme Court of the 
United States and several of the State Courts. 

The third proposition is not equally admissible. 

If the second be true, it is difficult to see how the third 
can be correct, for it seems to be in direct conflict with it. 

By what principle of International law is the soldier of 
one belligerent power held individually responsible to the 
other? ‘To his own master he standeth or falleth. 

If the soldier of one belligerent sovereign enter the ter- 
ritory of a neutral power and commit a breach of the mu- 
nicipal law of such neutral, or violate the rights of its citi- 
zens, he is personally responsible, whether he acted under 
the authority and orders of his sovereign or not, and whether 
the act done was done in furtherance of the object of the 
war; and that, too, even though the citizen had been a parti- 
ceps in the hostilities against the sovereign whose authority 
was vouched for the offending soldier. People vs. McLeod, 
25 Wendell, 483. And here I feel constrained to say, that 
notwithstanding the criticisms of this case in Wendell, in 
the argument at this bar, and notwithstanding the opinion 
of Mr. Jay and Mr. Webster, I think the correct views 
of the case are declared and maintained by Mr. Forsythe 
and Judge Cowan, who delivered the opinion of the Supreme 
Court of the State of New York in that ease. 

Upon the principle contended for, of the equality of bel- 
ligerent rights, the rebel soldier, as such, could owe no re- 
sponsibility to the United States which the Union soldier 
did not owe to the Confederate States, so-called, but as a 
citizen, subject to the sovereign power, which he sought in 
vain to subvert, the rebel soldier most unquestionably owed 
responsibility to the United States, which the Union soldier 
never owed to the so-called Confederacy. The difference is 
great. 

But as respects the third proposition, it may be remarked 
further, that the same act may be, and often is, a private 
injury and a public offence, and the Jatter no less because of 
the former. 

If one assault another, or commit a trespass upon his pro- 















224 COURT OF APPEALS OF WEST VIRGINIA. 
July Term, Hedges vs. Price, et al. 


1867. 
perty, which the statute declares to be a public offence, no 
one would pretend that the offender’s liability to the State 
for the public offence would destroy the right of the party 
to redress for the private injury. Neither would a pardon 
. tor the public offence defeat, or in anywise affect, the private 
right to redress in the courts of the sovereign granting the 
pardon, nor in any other courts. 

Admitting, then, as the proposition seems to suppose, the 
rebel soldier to have offended against the United States, and 
to be responsible therefor to the government, it is not per- 
ceived on what principle that offence and responsibility can 
be made a ground to defeat the right of the injured citizen 
to redress, or release the offender from Jiability for his acts, 
It is certainly very competent for the government to pardon 
the public offence, but I know of no way by which it can 
discharge the obligation or lability of the party to make 
restitution for the damages he has done to a private citizen, 
but by paying the damage done by the person pardoned. 
It is certain the pardon has no such effect. 

By the law of nature, as well as by the civil law, the right 
of personal security and private property exists, and who- 
ever invades those rights inflicts an injury upon the owner 
which it is the duty of the government, through the forms 
of law, to redress. 

In every well ordered government these rights are sacredly 
guarded, and a complete remedy furnished by action in the 
courts for their violation. | 

From these rights spring duties which are correlative. 
The law therefore is but the mandate of the Government, 
commanding what is right and prohibiting what is wrong, 
addressed to those who are bound to obey it. The parties 
were both citizens, and as such, both subject to the same 
law. 

This right of property in the citizen has been violated, 
and the party who did it, to avoid making restitution or 
compensation, justifies the act upon the ground that he was 
a citizen and soldier of another government, viz: of the 
Confederate States, so-called, and acted under its authority. 
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According to the principles laid down by this court in the 
ease of Hood vs. Maxwell, 1 West Virginia Reports, 219, 
there could be no rightful or lawful government of the de- 
scription pretended, and that all who aided and abetted it 
were in the wrong, and that wrong-doers cannot screen each 
other from the consequences of their wrongful acts by set- 
ting up their pretended or usurped authority. Nor has the 
government of the United States, by word or act, ever ac- 
knowledged, or recognized the so-called confederacy as ¢ 
government, or nation—nor in any other way than as a 
powerful combination of citizens in a state of insurrection 
and rebellion against their lawful government. And the 
above views are corroborated by the reasoning and princi- 
ples of the following cases: Luther vs. Borden, 7 Howard, 1; 
Mitchell vs. Harmony, 18 Howard, 128; Rose vs. Himely, 4 
Cranch, 241; Filkins vs. Hawkins, decided by the Circuit 
Court of Arkansas, January number, 1866, American Law 
Register; 1 J. J. Marshall, 206. 

It is claimed by the plaintiff in error that by the law of 
nations the soldier is not responsible for his acts done fla- 
grante bello between two sovereignties which are the bellige- 
rents, and which must both be taken to be in the right. 
And this is not coutroverted. 


3ut it is further claimed that in a civil war the same rules 
apply, and inasmuch as the late rebellion swelled to the 
proportions and assumed the character of civil war, upon a 
grand scale, that, therefore, the acts of the party in question 
were right, and whether right or wrong, he is not responsi- 
ble, because the acts were done by him as a soldier, in a civil 
war, by order of an officer, under the authority of the so- 
called confederate government. 

Now if it be true that the same rules are to be applied in 
civil wars and international wars, or rather, if the same 
rules are to be applied to the established and rightful gov- 
ernment—in a civil war resulting from the effort to suppress 
a rebellion declared to be unjust and wicked, and by the re- 
sult proved to be so, and the rebels thus suppressed, then 
Vol. Ih 1 
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unquestionably would the party here stand justified upon 
the proposition assumed by the plaintiff in error. 

And this brings us to the consideration of the second pro- 
position, which is the question of great interest now per- 
plexing the minds of the people, bar, and bench, more par- 
ticularly in the border States. 

But is it true, that the same rules apply as supposed, in 
the sense and to the extent claimed? 

Vattel and other authors are cited, stating the doctrine in 
general terms. The former says, b. 3, ch. 18, sec. 294, that 
“the common laws of war, those maxims of humanity, 
moderation, and probity, which we have before enumerated 
and recommended, are in civil wars, to be observed on both 
sides.” And again, ‘should the sovereign conceive he has 
a right to hang up his prisoners as rebels, the opposite party 
will make reprisals; if he does not religiously observe the 
capitulations and all the conventions made with his enemies, 
they will no longer rely on his word; shoula he burn and 
destroy, they will follow his example; the war will become 
ernel and horrid; its calamities will increase on the na- 
tion.” 

But here it may be well to bear in mind the remark of 
Chief Justice Marshall in delivering the opinion of the court 
in the case of Rose vs. Himely, 4 Cranch, 241, in which he 
said: “In support of this argument the doctrines of Vattel 
have been particularly referred to. But the language of 
that writer is obviously addressed to sovereigns, not to 
courts,” 

But, it is equally true that Vattel and other elementary 
writers on the Jaw of nations, also lay down the doctrine 
with equal clearness, that when a rebellion is suppressed, 
the sovereign or established government may punish the 
insurgents and make examples of the instigators or ring- 
leaders and such others as it may be thought proper to re- 
ward with the punishment due to their deserts: in the words 
of Vattel, “may bring them to legal trial, and on conviction, 
punish them.” This would be strange language to hold of 
soldiers or prisoners in an International war, and utterly in- 
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consistent with the doctrines he had laid down with regard 
to them. He says again, “it will be wise in the Prince to 
secure his prisoners till, having restored tranquility, he is 
in a condition of having them tried according to the laws.” 
But who ever tried prisoners of war according to the laws 
in any but a civil war or insurrection? None. He also 
says, “As to the other effects which the law of nations at- 
tributes to public war, (see chapter 12, of this book), and 
particularly the acquisition of things taken in war; subjects 
who take arms against their sovereign without ceasing to 
acknowledge him, cannot pretend to these effects.” 

Such is the rule in reference to rebels who take arms 
against their sovereign without ceasing to acknowledge him; 
and the same rule equally applies to those who, repudiating 
the sovereign authority, take arms and fail at establishing 
attempted independence---at least after the suppression of the 
rebellion. 

And the Supreme Court of the United States has said 
expressly in the Prize cases—2 Black, 673—that the rebels, 
because enemies in a civil war, were not the less traitors. 


Nothing, therefore, can be clearer from the authorities 
than that the same rules do not always apply, nor the same 
rights and immunities appertain, in both wars. 

The law of nations does not subject the parties to the 
same liabilities, nor does it screen traitors and rebels from 
the punishment of their crimes because they are also ene- 
mies. On the contrary, the law of nations recognizes the 
distinction between International and civil wars, and applies 
the rules in the one case to the other so far, and so far only, 
as reason and necessity require, and the two conditions har- 
monize, but never so far as to make those who are only 
enemies, guilty of treason, nor to purge out the treason of 
those who have also become enemies. 

_ The assumption, therefore, that all the same rules apply 

in civil as well as International war, is not true, but only 
partially so, and the question is still open whether the same 
rule applies in the case at the bar. 
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If the plaintiff in error had been the citizen or subject of 
a foreign or independent power, and had done the acts in 
question by order of his superior, as a soldier, in an Inter- 
national war, no one questions the fact of his immunity 
from personal liability. 

But where has the case been decided that has applied the 
same rule to the rebel in a civil war? 

Yes, one has been cited from Kentucky, and while this 
court regards the courts of Kentucky as high persuasive 
authority, but by no means binding, only as the decision 
shall be sustained by principle or authority. 

And tried by this rule, I feel constrained to say that a re- 
view of the case has failed to satisfy me of its correctness 
in principle or in accordance with the authorities on which 
it purports to be based. 

On the contrary, the converse is rather established by the 
counter decisions of some of the eourts of the same State, 
viz: Lucas vs. Bruce, Ky. chy. ct., 4 Amer. Law Register, 
(new series), 95; Norris vs. Doniphan, reported in Am. Law 
Register, June number, 1864, new series. In the Supreme 
Court of South Carolina, in the case of White vs. Mc Neily 
and others, 1 Bay, 11; and also in the case of Administrator 
of Whitaker vs. English, 1 Bay, 15; by the Cireuit Court of 
the United States for the District of Pennsylvania, in the 
Jeff. Davis piracy cases; and for the District of New York, 
in the Savannah piracy cases; by the Distriet Court of the 
United States for the District of Massachusetts, in the case 
of the Amy Warivick; by the Supreme Court of Maine in 
the case of Dole vs. Merchants’ Mutual Marine Insurance Co., 
51 Maine Rep., 465; and by this court in the case of Hood 
vs. Maxwell; and by the Supreme Court of the United States 
in the Prize cases, 2 Black, 673. 

And Judge Bullitt, delivering the opinion of the court of 
appeals of Kentucky, in the case of Norris vs. Doniphan, 
says: ‘The law of nations has no obligatory force upon the . 
‘sovereign’ in dealing with his subjects. He may disregard 
and establish a different rule; and if he does so, those within 
his jurisdiction must observe the rule so established, how- 
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ever it may conflict with the usage of nations.” And again 
he says: “Civil wars, being in many respects of the same 
nature as public wars, the right to treat armed rebels, in 
many respects, as if they were alien enemies, necessarily 
results from the power to make war upon them. The facts, 
that prisoners are exchanged, that flags of truce are respec- 
ted by the opposing forces, that armed rebels may be law- 
fully slain in battle, that their arms, ammunition, and stores 
may be lawfully taken and used or destroyed, that articles 
contraband of war being sent to them, may be lawfully con- 
fiscated, that their ports may be lawfully blockaded, and 
that their property on the high seas may be lawfully seized 
as prizes of war, these facts prove that civil wars are, in 
‘many respects, the same as wars between separate nations; 
and they prove nothing more.” 

We have said the same rule applies in both wars—so far, 
and so far only, as the reason and necessity of the ease re- 
quire. 

What then is the reason that the soldier in an Interna- 
tional war is not responsible personally? We answer, be- 
cause the war is not his quarrel but his sovereign’s, and he 
a humble instrument in the hands of that sovereign whom 
he is in duty bound to obey. 

It would be contrary, therefore, to the first principles of 
justice, to punish him instead of the sovereign. 

Again, the sovereign in prosecuting the war, or treating 
for peace, is supposed to secure indemnity for his injured 
subjects as well as himself, from the other State. But no 
such reason can apply in the case of rebels against their 
lawful government, when they have been reduced by force 
to obedience. Instead of the law supposing the rebel to be 
influenced by duty and constrained by rightful authority to 
take up arms, it supposes him to be guilty of treason in do- 
ing so, which the law regards as the highest crime. 

And when the rebellion is suppressed, the sovereign and 
his injured subjects have no chance of redress or indemnity 
as from a hostile State. In the eye of the law the success 
of the sovereign establishes beyond controversy, in all his 
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courts, the criminality of the rebellion, whatever salvo the 
rebels may choose to lay to their consciences. 

And if there was no personal responsibility, then there 
would be a wrong without a remedy, a government without 
protection to its people, but rather a screen to its enemies, 
It would be to give immunity to crime and every species of 
robbery, encouragement to traitors, and punishment to pat- 
riotism. The reason and necessity, therefore, which re- 
quired immunity in the one case, not only do not require it 
in the other, but absolutely forbid it. And since such a rule 
would violate the principle on which all rightful authority 
in government is maintained, and justice enforced, it would 
seem to require an express ratification by all the nations of 
the earth to make it obligatory as a part of the jus gentium. 

Again, much has been said in the agument about sover- 
eign and belligerent rights. I take it to be a fact not con- 
troverted, that every government deserving the name, has 
the sovereign right to suppress rebellion by all the machi- 
nery of its civil power, and when that fails, the belligerent 
right to do it, by military force: in other words, by war. 
That the latter is cumulative and not a limitation of the 
former, and may be both exercised at the same time, and 
often are. 

And further, that the established government in asserting 
its belligerent rights in suppressing a rebellion, thereby gives 
to the rebels no rights which they did not have before, fur- 
ther than that government may choose to accord corres- 
ponding privileges to those rebels. 

Nor does the law of nations confer any rights upon such 
rebels which the established government refuses to concede, 
either in express terms or by necessary implication, from its 
course and dealings in the war. 

By appealing to its belligerent powers the established 
government may obtain rights it did not have before, but 
does not lose any of its sovereign powers that it had before. 

For instance, by war the property of a loyal man in the 
hostile territory, would be liable to capture, whether the 
owner resided in the hostile district or in a loyal State, and 


























COURT 


OF APPEALS OF WEST VIRGINIA. 231 





July Term, 


Hedges vs. Price, et al. 1867. 





so likewise the property of a loyal citizen wherever resident, 
going to, or coming from the hostile district. 8 Cranch, 110; 
2 Wallace; Mrs. Alexander’s case, 2 Black, 673. 

But even this right of capture, the established government 
may not choose to exercise, and until so done, the right of 
property of an enemy would not be divested. 

But for a state of war, the government could have no 
such right to seize and appropriate the property of a loyal 
citizen so situated, any more than the property of any one 
else so situated. 

The law of nations regulates the relations of independent 
States, and cannot be changed by either; but not so with 
an established government and its own citizens, (whether 
in rebellion or not). For every nation may change or mod- 
ify the law of nations as it chooses, as respects its own citi- 
zens or subjects. 

The truth is, that no sovereignty in suppressing an insur- 
rection or rebellion, is bound by the Jaws of nations to yield 
its sovereign rights farther than humanity and the necessity 
of the case require, and they mainly relate to the treatment 
and exchange of prisoners. The government of the United 
States throughout the late rebellion, never acknowledged, 
nor recognized by word or deed, the so-called Confederacy, 
as a political power, or as having right or authority to com- 
mand the obedience of any one. Neither has the political 
department of the government, in its legislative or executive 
branches, ever acknowledged the said Confederacy as a bel- 
ligerent power. 
pressly denied or purposely and manifestly withheld and 


avoided. 


On the contrary, such recognition is ex- 


The proclamation of the President, of April 15th, 1861, 
which was the first on the subject, expressly declares that 
the laws are opposed and their execution obstrueted—in the 
States of South Carolina, &¢., by combinations too power- 
ful to be suppressed by the ordinary course of judicial pro- 
ceedings, or by the powers vested in the marshals by law, 
and called forth the militia of the several States, to the 


number of 75,000, to suppress said combinations and cause 
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the laws to be executed, and to repossess the forts, places 
and property which had been seized from the Union, &c. 

The proclamation of April 19th, 1861, establishing a block- 
ade of the ports in the States where this insurrection exis- 
isted, recited that an insurrection against the Government 
had broken out in the States of South Carolina, &c., and 
that the laws for the collection of revenue could not be ex- 
ecuted, and that the combination of persons engaged in 
such insurrection had threatened to grant letters of marque, 
&e., and that an executive proclamation had been issued, 
requiring the persons engaged in these disorderly proceed- 
ings to desist therefrom, calling out a military force for the 
purpose of repressing the same, and convening Congress in 
extra session to deliberate thereon. 

And finally the executive proclamation issued on the 16th 
day of August, 1861, in pursuance of the act of Congress, 
approved July 13th, 1861, after reciting the facts set forth 
in the preceding proclamations, and the refusal of the in- 
surgents to disperse, as commanded, and also, that the in- 
surgents in all of said States claimed to act under the au- 
thority thereof, and that the claim was not disclaimed by 
the persons exercising the functions of Government in such 
States, &c., nor had such insurrections been suppressed by 
such States, &c. Declared that the inhabitants of said States 
were in a state of insurrection against the United States, 
and that all commercial intercourse with the same was un- 
lawful, except, &c., and the property to be forfeited, 
except, &c. 

So also the act of Congress approved August 6th, 1861, 
levying a direct tax of twenty, millions of dollars and ap- 
portioning it among the several States of the Union, not 
among the loyal States only—but upon the disloyal also, 
in express terms. 

So also, the act to confiscate property, especially slaves 
used in sid of the rebellion. 

These acts and proclamations, with numerous others, 
equally positive and plain, assert the jurisdiction of the 
Government over the insurrectionists in the States mention- 
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ed, which precludes the idea of a recognition of any other 
or foreign government having jurisdiction there. 

So Mr. Seward, the Secretary of State, in his official dis- 
patches to our foreign ministers, expressly repudiates the 
pretension that the Confederacy, so-called, was to be regar- 
ded as a belligerent power. See Diplomatic Correspon- 
dence. 

Upon any other hypothesis than the exercise of sovereign 
rights over the insurrectionary district, it would be difficult 
to reconcile the legislation referred to, with the doctrines 
declared by Chief Justice Marshall in the case of ose vs. 
Himely, where he said, “It is conceded that the legislation 
of every country is territorial; that beyond its own territory, . 
it can only affect its own subjects or citizens. It is not-easy 
to conceive a power to execute a municipal law, or to en- 
force obedience to that law without the circle in which that 
law operates. A power to seize for the infraction of a law 
is derived from the sovereign, and must be exercised, it 
would seem, within those limits which cireumscribe the 
sovereign power.” 

Thus, then, the government of the United States, in its 
political department, in both branches thereof, viz: legisla- 
tive and executive, has declared the late war an insurrection, 
which was suppressed by military force. 

Several of the great nations of the earth, acknowledged 
the said Confederacy as a belligerent power, and in part, 
though not in whole, treated it accordingly. They chose 
to extend to it many rights and privileges of an inde- 
pendent power which our government never extended or 
admitted, and yet, those very nations stopped short of ad- 
mitting the rebel claims to independence and nationality, 
and refused to receive or send ambassadors to or from them. 
They did not in this refusal, extend all the same rules to 
these belligerents alike, else, why send and receive ambas- 
sadors on one side and not on the other? 

But what boots it, if those nations did acknowledge the 
so-called Confederacy to be a belligerent power, and in part 
so treat it, did that in any wise change the relation of 
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the insurgents to the lawful government—or give their un- 
lawful combination, by whatever name called—any rightful 
or political existence? Not in the least. 

As well hold the United States bound to get the consent 
of foreign nations to enforce its laws against the insurgents. 

Where a sovereign has to resort to war to suppress insur- 
rection against his authority among a portion of his subjects, 
what motive can possibly be assigned to induce him to limit 
his sovereign rights, to deal with his insurgents, otherwise 
than as his laws require? Humanity and necessity? In obe- 
dience to these, he treats and exchanges as prisoners of war 
his captured subjects, not because he recognizes any right 
in the insurgents to demand it of him, but because they 
having by the fortunes of war got some of his loyal subjects 
in their power, may execute them in like manner by way of 
retaliation. Humanity and necessity, therefore, induce him 
to stay his hand, and forbear to do what in the particular 
instance he otherwise might lawfully do. But since human- 
ity and necessity induced this concession, it cannot be ex- 
tended any further than they require, unless the sovereign 
so expressly declares.. And such was precisely the case and 
course with the United States in the late rebellion. Insur- 
gents who were captured and fully and fairly tried and con- 
victed of piracy and sentenced by the courts for the crime, 
were not executed, but exchanged as prisoners of war by 
the government which repudiated the right of the rebels to 
require it. Yet it was done to save the lives of our own 
officers and soldiers and citizens who had been seized by 
the insurgents, and threatened with execution if the pirates 
were not released. 

Humanity and necessity, and not right or justice, nor any 
principle of the law of nations, induced compliance with 
the rebel demand, for the latter would have induced acquit- 
tal as well as discharge or exchange, had they borne upon 
the case. 

And for the same reasons, the treatment and exchange of 
prisoners generally was conceded and settled by cartel be- 
tween the belligerents. 
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Thus far and to that extent, and to that extent only, did 
the government of the United States concede belligerent 
rights to the insurgents, and recognized and treated them 
as belligerents and not as traitors. Indeed, it would be 
most unreasonable by any rule of interpretation to extend 
the concession further than the reason and necessity required 
which induced it, and further than the express terms of the 
cartel would allow. Yet such would be the case to say that 
allthe rights of belligerents in an international war were to 
be applied to civil war. 

No cartel was ever made by which the insurgent soldier 
was to be relieved from responsibility in damages from any 
injury he might do to the person or property of any citizen 
whose rights were under the protection of the laws, and 
since no such immunity was declared or expressed, none 
can be presumed, since, as we have shown, no sufficient 
reason can be assigned for it; but on the contrary, reason 
and justice require otherwise. 

Upon this principle it is also clear that the concession of 
belligerent rights, sub modo, and to a limited and particular 
extent, did not extend their operation either in effect or 
duration further than the reason and necessity required. 
Therefore, an exchange and discharge of a culprit, did not, 
like a pardon, discharge the guilt of the prisoner, nor bar 
the government from prosecuting and punishing the insur- 
gents, or such of them as it might choose to make an 
example of, after the insurrection was suppressed. 

And with this view accord the writers on national law, 
and likewise the practice of all nations; for instance: Eng- 
land, in her domestic wars with the Scots and Irish, and 
Canadian Fenian rebels. So the United States, in putting 
Davis on his trial for treason and rebellion, and in pardoning 
all the rest of their guilt in that behalf. For why pardon 
if not guilty (and if not true)? Who of all the high-spir- 
ited and chivalrous thousands, would have accepted the 
boon, and acknowledged it with an oath, if it had been an 
insult and a falsehood, and they as innocent without it as 
with it? 
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Since writing the above I have seen the newspaper reports 
of the speech of Hon. Reverdy Johnson, delivered before 
the Supreme Court of the United States, in the case of 
Virginia vs. West Virginia, and the opinion of Chief Justice 
Chase, concurred in by the district Judge, Brooks, at Ra- 
leigh, North Carolina, delivered in the case of Shortridge ¢ 
Co. vs. Macon. 

And Mr. Johnson, in the speech referred to, states to the 
court that made the decision in the Prize cases, what he un- 
derstood that decision to mean, without correction or sug- 
gestion of error in his construction from the court; and 
since it so accords with the views I have long entertained 
of that case, and as bearing on this case, if may be referred 
to as tending to show the proper and recognized construc- 
tion of the Prize cases, which have been pressed and strained 
very hard to countenance the rebel pretension to belligerent 
rights and personal immunity. He said: ‘‘ My impression 
is that the decision in this respect has been misunderstood. 
I understand the court as holding that if the war terminated 
in the success of the government, that the parties engaged 
in it, although treated as enemies during the conflict in 
order to mitigate its horrors, might then be treated as 
traitors.” 

Again, “All I suppose that the court meant was, that 
upon the grounds of humanity during the progress of the 
war, the insurgents were to be considered as enemies, but 
that when defeated by the total suppression of the rebellion, 
they became subject to the laws of the country, and might 
be punished under them.” 

The opinion of Chief Justice Chase also corroborates 
many of the views and conclusions above expressed; among 
others, that the government at no time acknowledged or 
recognized the self-styled Confederacy. 

That the national Government constantly asserted sove- 
reign rights and jurisdiction over the people and States in 
insurrection; that the belligerent rights were concessions 
by the government to the rebels, by cartel, &c., for the sake 
of humanity—the Chief Justice says: “Those who engage 
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in rebellion must expect the consequences. If they succeed, 
rebellion becomes revolution, and the new government will 
justify its founders. If they fail, all their acts, hostile to 
the rightful government, are violations of law, and originate 
no rights’which can be recognized by the courts of the na- 
tion whose authority or existence have been alike assailed. 
We hold, therefore, that compulsory payment under the 
sequestration acts to the rebel receiver of the debt due to the 
plaintiffs from the defendant, was no discharge.” And he 
also distinguishes between international and civil war, in re- 
spect to the suspension of interest on a debt—admitting the 
suspension in the former, but not in the latter. 

He also controverts the construction given there and here 
to the decision in the Prize cases, and asserts that “there is 
nothing in that opinion which gives countenance to the doc- 
trine which counsel endeavor to deduce from it; that the 
insurgent. States, by the act of rebellion, and by levying 
war against the nation, became foreign States, and their in- 
habitants alien enemies.” 

“This proposition being denied, it must result that in 
compelling debtors to pay to receivers, for the support of 
the rebellion, debts due to any citizen ot the United States, 
the insurgent authorities committed illegal violence, by 
which no obligation of debtors to creditors could be ean- 
celled or in any respect affected.” 

From the foregoing, I am led to the conclusion that the 
plaintiff in error is not justified by the facts stated in his 
pleas, or in either of them, in committing the trespasses 
complained of; that his acts were unlawful and a violation 
of the rights of the defendants in error, who, being under 
the protection of the government and laws, are entitled to the 
redress which the laws afforded for the injury sustained, as 
in all other cases of like character arising between two citi- 
zens; and that those facts, however formally pleaded, can- 
not justify the trespass, nor bar the action. 


I am of opinion, therefore, to affirm the judgment, with 
eosts and damages to the defendant in error. 
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Loomis, J. I fully concur in the opinion just announced. 
In none of the pleas is it averred that the appellant in com- 
mitting the trespasses complained of, was at the time act- 
ing from compulsion, against his will, or while under du- 
ress. The averment that he ‘was a soldier in the service 
of the Government called the government of the Confeder- 
ate States of America,” cannot be considered as meaning 
or implying that he acted involuntarily as such soldier—in 
the absence of apt and positive words to that effect. It is 
neither claimed in the argument nor is there anything in 
the pleadings tending even to show that his becoming a 
soldier in the rebel army was not a voluntary act on his 
part, or that he did not.voluntarily place himself in a posi- 
tion to become the subject of those orders and commands 
of his superior officers, which he now pleads in justification 
of his acts. 

Much of the conflict of opinion that exists among the 
learned counsel as to the rights and immunities of rebels 
under the law of nations, arises mainly, I think, from a fail- 
ure to recognize the fact that international law, though 
based upon principles of humanity—though breathing a 
sound and wise policy, and though affording valuable guides 
to governments in their political departments, yet lacks 
some of the essential characteristics pertaining to munici- 
pal law as technically understood, in this: it is not a rule 
of action prescribed by a superior to an inferior, which the 
latter is bound to obey. Sovereign nations may adopt or 
reject it at pleasure, and in actual practice never hesitate to 
do so. To the great credit however of christian and civili- 
zed nations be it said, that even in rigorous prosecution of 
their wars they seldom make flagrant departures from the 
humane principles recommended so forcibly by the great 
writers on international law; but this is not proof of com- 
pulsion on their part to recognize and obey it. 

If the policy of foreign nations constitutes supreme law, 
then courts must ever remain in uncertainty as to their re- 
spective statutes, for these are to be controlled and modified 
by a constantly varying policy. Our legislation must be 
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interpreted by the light of opinions prevailing under forms 
of government differing from ours; opinions, too, depend- 
ing in a great measure for their stability on the interest and 
ambition of rulers. But whatever may be claimed as good 
policy for the government of armies, pendente bello, or what- 
ever political powers a nation may choose to exercise, these 
are not subjects for courts to consider in their efforts to 
expound the law. 


The citations from the various writers on international 
law in support of the proposition that the same rules and 
practices governing the conduct of armies at war between 
different nations, apply equally in civil wars, most clearly refer 
to the period of actual hostilities, and this, for the reason 
assigned, namely: in order to mitigate the horrors of war, 
and relieve it as much as is possible from its terrible enor- 
mities. The reason for the observance of the principles of 
humanity and forbearance, exists the same in civil, as in na- 
tional wars. But the conduct of the victorious party to- 
wards the conquered enemy after the war has terminated, 
may be very different in the one case from the other. 


After a war between two nations is over, the private sol- 
dier of the conquered nation is not held accountable by the 
victor for legitimate acts of warfare, although such acts 
would amount to trespass, theft, robbery or murder, if done 
in a time of peace, because these acts having been done in 
obedience to the commands of his sovereign, while engaged 
in war, he would, if held accountable for them afterwards, 
appeal to his sovereign for protection; the sovereign would 
demand his discharge, and if refused such refusal would be 
just cause for a renewal of hostilities. 


The soldiers constituting the armies of a foreign nation, 
at war with us for example, owe allegiance to their sovereign 
and are compelled to obey his commands whether willingly 
or not; on no principle of justice then can they be held 
personally accountable for legitimate acts of warfare, be- 
cause by force of their rightful allegiance they are without 
option in the premises. 
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But in the present case of an unsuccessful rebellion no 
such reasons exist. The insurgents were acting in violation 
of express law from the beginning, and though during the 
actual continuance of hostilities they were treated with that 
forbearance generally observed between different nations at 
war, but now when hostilities have ended, and the so-called 
Confederacy ceases to have an existence, and the chief in- 
surgents are in prison or held at the mercy of the rightful 
government, that government may deal with the privates 
and officers of the rebellion as to it may seem proper; it 
may pardon the former, and rightfully hang the latter; may 
punish either or both, or grant amnesty to all. This it may 
do in the exercise of its sovereignty. In vain would the 
rebel soldier call upon his annihilated government for pro- 
tection; in vain would he expect a renewal of hostilities by 
his rebel chief if the victorious government persisted in 
holding the insurgents personally accountable for their trea- 
son. Hence it is plain that the policy of a nation in dealing 
with those who have been at war, or in revolt against it, is 
modified by circumstances; and courts cannot give inter- 
pretation to laws, and shape private rights so as to conform 
with an ever varying political policy. Laws to be of value 
must be certain, and of a nature to be understood. The ex- 
istence of war may cause the execution of the civil laws to be 
temporarily suspended, but they are not thereby abrogated. 
The forbearance and moderation of a nation during hostili- 
ties, cannot be afterwards construed into a relinquishment 
of rights that existed before the war, nor an acknowledge- 
nent of the justice of the enemies’ cause. 

If the facts set up in these pleas amouut to a justification 
of the trespasses complained of, then loyalty to the govern- 
ment and fidelity to the laws, occasion positive danger to 
the citizen in times of great public commotion, The insur- 
gents secure immunity to themselves, in proportion as their 
numbers are formidable, their deeds unlawful, and as they 
increase their own necessities for converting the private 
property of unoffending citizens. While they are few in 
number, and their deeds of lawlessness limited, they are res 
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garded as thieves, robbers, or murderers, and treated accor- 
dingly. But when their numbers are so multiplied as not 
to be quelled by the local authorities, their depredations and 
atrocities so vast as to create a wide-spread terror in the 
land, then it is maintained they are to be treated with con- 
sideration—entitled to respect if successful in their resis- 
tance to the rightful authority, and because of the enormity 
of their crimes, and the magnitude of their numbers are not 
even to be held responsible for private wrongs done to pri- 
vate persons and property. If this be the true rule, the 
peaceful private citizen may be plundered without redress, 
for he must submit to the loss, if the rebellion sueceeds, and 
the law aftords him no remedy if it fail. 

When the courts of the country shall maintain the doctrine 
claimed by the plaintiff in error in these cases, they offer a 
premium to treason, and beset the pathway of peace and 
loyalty with difficulty and danger. 


MAXWELL, J. concurred in the judgment of the court. 
, Judy 


JUDGMENT AFFIRMED, 
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Absent, Harrison, J.* 
DanreL Burkuart, ef al. vs. JAMES H. JENNINGS. 


July Term, 1867. 


1. In an action for damages for suing out a writ of attachment, it is essential 
to allege in the declaration that it was sued out maliciously and without 
probable cause. 


2. Where there are two or more counts in a declaration and a demurrer is en- 
tered to each count separately, they must be respectively regarded as 
separate declarations; and the demurrers to defective counts ought to be 
sustained, whatever may be thought of the rest. 


3. Justifiable probable cause for suing out an attachment defined to be, a belief 
by the attaching:creditor in the existence of the facts essential to the pros- 
ecution of his attachment, founded upon such circumstances as, supposing 
him to be a man of ordinary caution, prudence and judgment, were suffi- 
cient to induce such belief. 


4. It is improper to admit evidence to show that the defendant was instigated 
by malice in suing out an attachment, when malice was not alleged in the 
declaration. 

5. No act of the General Assembly of Virginia, passed after June 20th, 1863, 
the date of the foundation of the State of West Virginia, can give validity 
to the acts of persons acting as officers without authority in 1861, within 
the limits of West Virginia. 


6. The acts of persons who acted as officers and adhered to the government of 
Virginia at Richmond, after the 13th of June, 1861, are null and void, 
having been so declared by the ordinance of that date, passed by the con- 
vention of the loyal people of Virginia then assembled. ; 


In August, 1865, James H. Jennings sued out of the clerk’s 
office of the circuit court of Berkeley county, a writ in tres- 
pass on the case, against Daniel Burkhart, William D. Burk- 
hart, John W. Stewart, Adam Small, Thomas P. Hollis, and 
Daniel Laferer. 


*See page 187. 
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The first count in the declaration, filed at the September 
rules following, alleged that, on the 20th day of September, 
1861, the defendants contriving and wrongfully and inju- 
riously intending to harass, oppress and injure the plaintiff 
without good cause, did sue cut one writ of attachment 
against the property, goods and chattels of the plaintiff, be- 
fore one George Doll, acting as a justice within the county of 
Berkeley, but without legal authority, alleging and swearing 
that the plaintiff was justly indebted to the Bank of Berkeley 
in the sum of 1000 dollars, with certain charges of protest, 
and interest; and that to the best of affiant’s belief, the 
plaintiff was about removing his effects out of the common- 
wealth, (the commonwealth of Virginia meaning,) so that 
there would aot be sufficient effects, &c., And that,having 
obtained such writ of attachment, under color of it the de- 
fendants siezed, took and levied wpon, and caused the same 
to be done, certain real and personal property of the plain- 
tiff of the value of 18,000 dollars: Whereas, in truth and 
in fact, the plaintiff was before and at the time of commit- 
ting said grievances by the defendants, a citizen of the afore- 
said county and State, and was possessed of a large amount 
of property, comprising among other things four valuable 
farms, slaves, &c., of the value of 25,000 dollars: and that 
the plaintiff was not removing, and did not intend to remove 
or dispose of it; but that he was willing and anxious to dis- 
charge the said indebtedness to the Bank of Berkeley in full, 
whenever allowed to do so, but was prevented from doing 
so by the presence of a large body of armed rebels; and that 
the defendants did not properly inform themselves of the 
whereabouts and purposes and intentions of the plaintiff 
before suing eut the said attachment. 

There were three other counts in the declaration, but they 
were on matters of special damage, and do not seem to have 
been considered by this court. The plaintiff claimed 5,000 
dollars damages. 

The defendant Lafever filed a separate plea in May, 1866, 
alleging that at. the time of the suing out of the writ of 

attachment, which had been levied by a constable, he was 
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sheriff of Berkeley eounty, and that judgment and an order 
of sale against the property levied upon, had been entered 
by the circuit court of that county m September, 1861, in 
the cause, and as such sheriff, he had taken possession of 
the property levied on, by virtue of the order of sale, di- 
recting him to make sale of the same. To this the plaintiff 
replied, denying that at the time of the levy Lafever was the 
sheriff of Berkeley county, or that any attachment ever issued 
by any lawful or competent authority; or that any judgment 
or order of sale was ever nade in any such cause, by any 
court having any lawful power or authority to exercise any 
jurisdiction over his property er person. On the 5th of June, 
1866, the defendants entered the plea of not guilty, upon 
which issue was joined, and the defendants also demurrec 
to the declaration and each count separately, which demur- 
rers were overruled by the court, except as to the second 
eount, which was sustained. The defendants moved the 
court to strike out certain portions of the first count, but 
the court refused to sustain the motion as to all of the por- 
tion sought to be struck out. 

A jury being called rendered a verdict for the plaintiff 
for 1,450 dollars, with imterest from the 20th day of Septem- 
ber, 1861. 

There were five bills of exceptions taken by the defen- 
dants:— 

The first stated that the defendant having intreduced in 
evidence an act of the General Assembly of Virginia, passed 
the 28th of February, 1866, entitled “an act to give effect 
to certain aets, contracts and proceedings during the war,” 
asked the court to instruct the jury that, if from the evi- 
dence before them they believed that the cause of action 
arose in the county ef Berkeley and State of Virginia, on or 
about the 20th day of September, 1861, and that the plain- 
tiff had not alleged or attempted to prove that he had any 
rause of action against the defendants subsequent to the Ist 
day of January, 1862, that then the rights of the parties with 
the evidence and legality of the proceedings upon which 
it was asserted and resisted, were to be eontrolled by the 
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laws of Virginia; and even if it should have been made to 
appear that the warrant of attachment was defective, because 
of want of authority in the officer who issued the same, that 
it was competent for the State of Virginia to correct such 
defect of authority by legislation, and to give validity to such 
acts, and that the law passed on the said 28th day of Feb- 
ruary, 1866, did correct such defects of authority, if any 
existed. Which instructions the court refused to give. 

The second bill ef exceptions stated that, the plaintiff 
having introdneed evidence tending to show that the defen- 
dants acted without probable cause, and were instigated by 
malice in suing out the attachment, the defendants moved 
the court to instruct the jury that, inasmuch as ne malice 
was alleged in the declaration, that all evidence tending to 
show malice on the part of the defendants, should be exclu- 
ded from their consideration. Which the court also refused 
to give. 

The third bill contained the exception to the ruling of the 
court in refusing to strike out certain portions of the first 
count, but the point was net insisted on in this court, and 
was not considered. 

The fourth bill related to proof ef certain rumors at the 
time of suing eut the attachment, but it was not maintained 
by the defendants, in this court. 

The fifth exception stated that, after the defendants had 
offered evidence tending to prove that the justice who issued 
the attachment, and all the other persons whe had entered 
judgment or order of sale, and had sold the goods of the 
plaintiff, were duly constituted officers prior to the late re- 
bellion, and whose terms of office had not expired under 
the laws of Virginia, by virtue of which they had been 
elected or appointed to such offices, at the time of the attach- 
ment, levy, order and sale; and that the State of Virginia 
and the so-called Confederate States, had control over and 
held possession of the county of Berkeley, in which the at- 
tachment issued, and the so-called governments were at war 
with the government of the United States, The defendants 
asked the court to instruct the jury as follows: 
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“The court instructs the jury that if they believe from 
the evidence that at the time of the suing out of the attach- 
ment referred to, and the order of the cireuit court there- 
upon, and the subsequent sale under such order, the justice 
of the peace issuing said warrant of attachment, and the 
judge of the circuit court ordering said sale, and the officer 
executing said order of sale and levying said attachment, 
were officers who were duly constituted as such prior to the 
late rebellion, and whose terms of office had not expired 
under the laws of Virginia, by virtue of which they had been 
elected or appointed to said offices at the time of said attach- 
ment, levy, and order; and there existed at that time, and 
prior thereto, no other de facto government under which said 
officers acted than that of thesaid State of Virginia and the 
so-called Confederate States, which governments had control 
over and held possession of the county of Berkeley, in which 
said attachment issued; and that said de facto governments 
were at the time at war with the government of the Uniited 
States, and the government styling itself, or so generally 
denominated, the restored or reorganized government of 
Virginia; then the authority of said officers and court in 
said capacities was not affected, and is not now affected, by 
any ordinance or enactment of any other organization or 
government to enforee its power or authority over said 
county.” The court also refused this instruction. 

The defendants obtained a writ of supersedeas from this 
court. 


Charles J. Faulkner, on behalf of the plaintiffs in error, 
maintained. 

Ist. That the cireuit court erred in not sustaining the de- 
murrer to the first count of the declaration. 

The first count was intended to present a ease of mali- 
eious prosecution. It avers that “the defendants contriv- 
ing and wrongfully, and injuriously intending to harass, op- 
press and injure the plaintiff, without good cause, did sue out 
and cause to be sued out, one writ of attachment against 
the property of the plaintiff,” &c. It falls precisely within 
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the objection taken to the declaration in the case of Speng- 
ler vs. Davis, 15 Grattan, 381. In that case, the declaration 
charged that Spengler “wrongfully and without good cause,” 
sued out an attachment against the property of the plain- 
tiff. Judge Daniel declaring the unanimous opinion of the 
court, says, “‘the declaration is irregular in that, it charges 
that the attachment was sued out wrongfully and without good 
cause, instead of maliciously and without probable cause.” And 
after reviewing the several cases decided by the Court of 
Appeals of Virginia, he says that “the words without proba- 
ble cause,” or some equivalent expression, are essential to 
‘make a good declaration, and that without them, it is radi- 
cally defective. Same case, page 396, and the cases there 
cited. 

2d. The circuit court erred in permitting the plaintiff to 
introduce evidence to show that the defendants were insti- 
gated by malice, in suing out the attachment complained of 
in the first count of the declaration. <A plaintiff can only 
recover secundum allegata, and can legally prove no material 
fact which the declaration does not allege. The declaration 
in this case, in no part of it alleges that the attachment 
was sued out maliciously, nor does it aver that it was sued 
out “without probable cause,” from which malice might be 
implied. There was, consequently, nothing in the declara- 
tion which gave to the defendants notice of the introduction 
of such evidence, and they were necessarily taken by sur- 
prise by it. The words “wrongfully,” “injuriously,” ‘“‘with- 
out just cause,” “without good cause,”’ have been over and 
over again decided not to imply that which the law terms 
malice. Gilbert Reports, p. 190; 3 Call. 3 & 446. 15 Grat- 
tan 387, 396. 

3d. The court erred in refusing the instruction asked for 
pp. 16 and 17 of the printed record. The official act which 
was the subject of enquiry, occurred in Virginia on the 
20th of September, 1861. The validity of the act was de- 
terminable alone by the laws of Virginia. He was acting 
as an officer of that State, and if any doubt existed as to the 
validity of his official acts done in 1861, they were removed 
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by the law of the 28th of February, 1866, and the court 
should so have instructed the jury. 

4th. The court erred in refusing the instruction embraced 
in pages 20 and 21 of printed record. An officer de facto, 
is one who exercises the duties of an office under color of 
right by virtue of an appointment or election to that office, 
being distinguished on the one hand from a mere usurper 
of an office, and on the other, from an officer de jure. In 
this case, the judge, justice and sheriff, were all, at least de 
Jacto officers. The principle is well settled in regard to such, 
that third persons claiming under their acts, are required 
only to show that they assumed to be officers, and acted as 
such. The failure of an officer to take the oaths prescribed 
by law or by the constitution, does not invalidate his acts so 
far as third persons are concerned. Riddle vs. Bedford Coun- 
ty, 7S. and R., p. 392; Neale vs. Overseers, 5 Watts, 539; 2 
Hilliard on Torts, 232, 196; 1 Greenleaf Evidence 8. 92; 
Cocke vs. Halsey, 16 Peters, 85; 1 Denio, 579; 5 Hill, 616; 
9 Johnson, 549; 5 Wend., 231; Lutw., 508-19. The case 
from 38 Missouri Reports, decided July term, 1866, being 
based upon an ordinance similar to our own, is particu- 
larly forcible and in point. Harbaugh vs. Winson and others, 
page 331. 

The rule imparting validity to the acts of a de facto officer 
is indispensably necessary to prevent a failure of justice. 
The business of the community could not be transacted 
without it; irreparable wrong would result from any other 
doctrine. Same case. 

As early as the Henrys, in England, this doctrine had be- 
come firmly established, and was founded upon the maxim 
Salus populi suprema est lex. Jenkins in his ancient reports, 
third century, case 66, thus states the doctrine: “ Judicial 
acts done in the time of the usurper, bind the right king. 
The crown was tossed between the two families of York 
and Lancaster for many years, and yet the acts of royalty 
and goyernment done in the reign of the several competitors 
were confirmed by the respective parliaments. These reso- 
lutions were made to avoid anarchy and confusion. By all the 
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judges of England. Salus populi suprema est lex.” Jenkins’ 
Reports. 


Stanton ¢ Allison, for the defendant in error, said: 

The plaintiff, to reverse the decision of the court below, 
relies with apparent confidence upon the case of Spengler vs. 
Davis, 15 Grat., 381. The only points in the syllabus of 
that case, having any bearing on this case, are as follows: 

“Justifiable probable cause for suing out an attachment 
against the effects of a debtor is, a belief by the attaching 
creditor, in the existence of the facts essential to the prose- 
cution of the attachment, founded upon such circumstances 
as supposing him to be a man of ordinary caution, prudence 
and judgment, were sufficient to produce such belief. 

“The improper motive, or want of proper motive, infer- 
rible from a wrongful act based upon no reasonable ground, 
constitutes of itself all the malice deemed essential in law 
to the maintenance of the action for malicious prosecution. 

“Tn an action for maliciously suing out an attachment 
against the effects of the plaintiff, the declaration alleges, 
that the attachment was sued out ‘wrongfully and without 
good cause,’ instead of ‘maliciously and without probable 
cause.” Though this was irregular, it is cured by the ver- 
dict.” 

We claim this case sustains the judgment below. The 
plaintiffs here rely on the remarks of the court, or Juage 
Daniel, on page 382, as follows: “The declaration in this 
case is irregular, in that it charges that the attachment was 
sued out wrongfully and without good cause, instead of malicious- 
ly and without probable cause.” 

These remarks are correctly quoted, but it will be seen 
that in the opinion of the court, it was a mere irregularity, 
but not a radical defect. The court held that it was cured 
by verdict. This is equivalent to holding, that although by 
the common law system of pleading a special demurrer 
would be sustained for the irregularity, yet under the Vir- 
ginia Code, it is sufficient. A verdict simply cures such 
matters as could be taken advantage of by special demurrer, 
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not matters for which a general demurrer would be sus- 
tained. Special demurrers are in effect abolished. Title 51, 
chap. 171, sec. 31 of the Code, p. 712, declares: 

“On a demurrer (unless to a plea in abatement) the court 
shall not regard any defect or imperfection in the declara- 
tion or pleadings, whether it has been heretofore deemed 
mispleading or insufficient pleading or not, unless there be 
omitted something so essential to the action or defence that 
judgment according to law and the very right of the cause, 
cannot be given.” 

Chap. 181, sec. 3, of the Code, p. 743. No judgment or 
decree shall be stay ed or reversed “for any defect, imperfec- 
tion or omission in the pleadings, which could not be regarded 
on demurrer, or,” &e. 

Now it is said that the gist of the action is malice, and 
want of probable cause. These are, in the opinion of the 
court, substantially and sufficiently alleged, although “‘irreg- 
ularly,” for the court say, upon page 398, drawing a dis- 
tinction between previous decided cases and the one then 
before the court, “The distinction between such cases, and 
the one in hand, is too marked to require comment. Proof 
that the attachment was prosecuted maliciously, and without 
probable cause, would be entirely consistent with the allegation 
that it was prosecuted wrongfully and without good cause; 
and it might well be that the very same testimony relied on 
to establish the latter allegation, might aires sufficient 
proof of the former also.” 

But the plaintiffs claim that on page 398, the court say 
“that the words ‘without probable cause,’ or some equiva- 
lent expression, are essential to make a good declaration, 
and that without them, it is radically defective.” If the 
court had so said, it would be a sufficient reply to say that 
the court in that case decided that the words “wrongfully 
and without good cause,” were equivalent. But the plaintiffs 
misunderstand the court. They are simply quoting from 
previous cases referred to, and then say, ‘it is to be observed 
however, of all these cases, that they were decided in the ab- 
sence of some of the most sweeping of the provisions of 
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our present statute of jeofails,” &. ‘Still it will be seen, on 
a reference to the cases alluded to, that none of them can be 
used as precedents for excluding this case from the benefit of said 
provision.” [Code, 743, above quoted. ] 

The remedy of the attachment debtor for a wrongful at- 
tachment by an action for a malicious prosecution, is not 
affected by the execution of the bond, but that remedy still 
subsists. Drake on Attachments, §§ 154 and 726. It should 
be held, that, in Virginia, and other States, the common 
law rule that an attaching creditor was only liable in dama- 
ges, where the attachment was issued “maliciously and without 
probable cause,” is changed or modified by the legislatures, 
as is shown by the prescribed conditions for the bond, when 
executed by the creditor. He is required to give bond con- 
ditioned “to pay all costs and damages which may be awar- 
ded against him, or sustained by any person, by reason of 
suing out the attachment;”’ [Code, 647, sec. 8;] and by the 
following: “If property be taken under any attachment 
sued out without good cause, the owner of such property 
may, in an action against the party suing out the attachment, 
recover damages for the wrongful seizure, and for the sale 
thereof.” Code 635, sec. 3. This renders him liable for all 
damages, whether issued maliciously and without probable 
cause or not. So held in Alabama, and (that in actions on 
the case, and not on the bond. Drake on Attachments, 
sec. 157, and the following Alabama authorities: Wilson 
vs. Antlam, Minor, 367; Kirksey vs. Jones, 7 Ala, 622. In 
this case the declaration charged “that the defendant, with- 
out any just or probable cause, procured an attachment to 
be issued and levied on plaintiff’s property.” Held suffi- 
cient, and not essential to prove malice—and that defendant 
was liable if wrongfully sued out. 

In the above ease of Kirksey vs. Jones, action on the case 
for suing out an attachment without any reasonable or pro- 
bable cause, and for the purpose of vexing and harassing 
the plaintiff. Held, that the expression of the legislative 
will, in designating the terms of the bond, indicated that 
the mere wrongful recourse to this process was a suflicient 
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eause of action, and that notice was important ouly in con- 
nection with the question of damages. See also Seay vs. 
Greenwood, 21 Alabama, 491. 

In Hill vs. Rushing, 4 Ala., 212, and 11 Ala., 495, the court 
held that actions on the bonds are governed in all respects 
by the rule established in actions on the case, except the 
recovery, which could not exceed the penalty of the bond. 
Drake, see. 157. 

In Louisiana the same views have been expressed as in 
Alabama, and it is held, that where no malice exists, the 
actual damage sustained may be allowed; if malice exists, 
vindictive damages may be recovered. Drake, sec. 159, and 
authorities there cited. 

In Missouri, New York, and Ohio, the same doctrine has 
been held in actions on the bond. 

Otherwise in Tennessee—Drake, § 160—and Virginia in 
the earlier cases of Young vs. Gregorie, 3 Call, 446; Boon 
vs. Maul, Pennington, 631, New Jersey; but as the court 
remark in 15 Grattan, 381, these cases were all previous to 
our present liberal statute of jeofails. 

Malice, and want of probable cause, are substantially 
averred. 

The first count alleges that the defendants “contriving and 
wrongfully and injuriously izending to harass, oppress and in- 
jure the said plaintiff in this behalf, without good cause, did,” 
&e., before George Doll, “acting as a justice without legal 
authority,’ and “under color of process of such attachment, 
wrongfully and injuriously seized,” &. These allegations, 
including the excessive levy, certainly are equivalent to a 
charge that it was maliciously done. The want of probable 
cause is clearly shown from the statements that Jennings was 
about to remove his effects out of the commonwealth, so 
that there would not probably be suflicient effects left to 
satisfy his claim of 1000 dollars. [No allegation that he was 
about to dispose of, or put his property out of his hands, 
but he was about to remove it.] The levy on 657 acres of 
land in that county, worth much more than the debt, besides 
a large amount of personalty, worth in all 18,000 dollars, 
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that in fact defendant owned in that county 25,000 dollars 
worth of property, and was not removing, and did not in- 
tend to remove any part of it, or to dispose of it—that he 
was ready, willing and anxious to pay and discharge the full 
amount of his indebtedness when allowed to do so, but he 
was prevented by the presence of a large body of armed 
rebels, and that defendants did not properly inform them- 
selves of his whereabouts, purposes and intentions. 

The third count clearly shows the malicious intent as in 
the first count, and shows the entire absence of probable 
cause, at least as to a large amount of the property seized. 
There was at least 16,000 dollars in value in the county and 
seized, whereas one-tenth of it would have been enough. 

But this count and the fourth count were probably de- 
signed by the pleader, (and the same may be said of the first 
eount,) as good in trespass for seizing plaintiff’s property 
without legal process, because the justice was a rebel, and 
was not an officer recognized by the restored government 
of Virginia. 

The fourth count is clearly good to recover damages, if 
the defendants were liable in trespass. So also is the third 
count. The first count is good for either trespass or case. 

sut if one of the counts can only be sustained because good 

for a trespass, and another only because good in trespass 
on the ease, the declaration is good for trespass, and case 
can be joined. Hood et al. vs. Maxwell, 1 West Va. Rep., 237; 
Parsons vs. Harper, 16 Grattan, 64. 

But in addition to the common law rights of action in 
trespass for wrongfully seizing property without lawful au- 
thority, and for maliciously prosecuting an attachment with- 
out probable cause, the Code of Virginia, page 635, ch. 148, 
see, 3, creates an additional cause of action for wrongfully 
seizing property under an attachment “sued out without 
good eause.”” Drake, §§ 157, 158, and Alabama and Louisi- 
ana authorities cited. 

The first count in trespass on the case is good under that 
section of the Code, and perhaps was framed under it. The 
third count also. 
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The Virginia Code more clearly creates a new cause of 
action than the statute of Alabama; for in the latter State 
it was done inferentially by prescribing a condition to the 
attachment bond, whilst in Virginia it is done by a direct 
provision authorizing an action in such a case. Parsons vs, 
Harper, 16 Grattan, 64, July term, 1860; Lee, Judge. 

This case, we think, sustains us upon all the points made, 
and sustains the record in this case. 


The bill of exceptions on pages 16 and 17 of printed 
record, simply raises the question whether an act of the 
Jegislature of Virginia, passed February 28th, 1866, declar- 
ing the effect of, or correcting defects of authority, and to 
give validity to certain official acts, has any effect or force 
beyond the territory of Virginia as it stood in February, 
1866. It was not the intention of the legislature that it 
should have any extra territorial effect, and whether it did 
or did not, it cannot have any effect as to acts of persons 
within the territory of West Virginia. 

The bill of exceptions on pages 20 and 21 of the printed 
record, attempted to make valid their acts as de facto officers, 
but the ordinances and laws of the restored government of 
Virginia clearly made them illegal. 

But does the record before the court properly make these 
points? The facts in proof are not in the record; the ver- 
dict is general, and judgment is good upon any one count. 
It can be sustained, say under the first count, and under 
this it makes no difference whether the officers had author- 
ity or not. 


Brown, President. 


The attorney for the plaintiffs in error, having in the argu- 
ment of the case, expressly waived the consideration of all 
the other questions made, or that might arise on the record, 
except the four points stated in his printed brief, the first 
of which is, the alleged error of the court in overruling the 
demurrer to the first count of the declaration, I have not 
felt called on, therefore, to look further into the record than 
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was necessary to understand and determine the errors com- 
plained of. 

The first count was intended to present a case of malicious 
prosecution, and is liable to the objections taken to the dec- 
laration in the case of Spengler vs. Davis, 15 Grattan, 382. 
In that case, the declaration alleged that Spengler “ wrong- 
fully and withont good cause,” sued out an attachment. 
The court said, “The declaration is irregular, in that it 
charges that the attachment was sued out wrongfully and 
without good cause, instead of maliciously and without probable 
cause.” The court then reviewed the cases decided in Vir- 
ginia. In the case of Ellis vs. Thilman, 8 Call, 8, (which 
was a case for malicious prosecution) the allegation was that 
the prosecution was malicious and without any just cause. In 
the case of Young vs. Gregorie, Id., 446, (case for the illegal 
suing out, &c., of an attachment,) it was alleged that the 
proceedings were had maliciously and without any legal or 
justifiable cause. And in Airiley vs. Deck, 2 Munford, 10, 
(case for a conspiracy in preferring, &c., a malicious prose- 
cution for a felony), the allegation was, that the defendants 
falsely and maliciously conspired, &c., to prefer a false and 
malicious prosecution, &¢., but there was no averment that 
the prosecution was without probable cause. In each of these 
cases it was held that the words without any just cause, in the 
first case mentioned, and without any legal or justifiable cause, 
in the second, could not be received as equivalents for the 
words which the law required. 

These cases were decided in the absence of some of the 
provisions of our present statute of jeofails, which provides 
that, after verdict, no judgment shall be stayed for any defect 
whatsoever in the declaration or pleading, whether of form 
or of substance, which might have been taken advantage of 
by demurrer, and which shall not have been so taken advan- 
tage of; which was first enacted at the revisal of 1819, and 
was afterwards re-enacted in 1849, with slight modifications, 
not necessary to be noticed here. Code of 1849, p. 680. 

This statute cures defects after verdict which might have 


been taken advantage of on demurrer, but which were not: 
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so taken ‘advantage of; but leaves the question still to be 
ascertained whether the defect in the first count of the dee- 
laration, is such matter of substance as can be taken advan- 
tage of on demurrer. 

By the statute of jeofails, before the revisal of 1819, it 
was provided, that the court on demurrer, shall not regard 
any other defect or imperfection in the declaration, than 
what was specially alleged in the demurrer, unless’ something 
so essential to the action, as that judgment according to law 
and the very right of the cause could not be given. Dee. 
4th, 1789, ch. 28, 13 Stat. at Large, 37; 1792, ch. 76, R. C.; 
27 Eliz., ch. 5; 4 and 5 Ann, ch. 16. 

It was under the influence of this statute the cases reversed 
were decided. Its effect was to cut off special demur- 
rers, but not general. And it was held that on a general 
demurrer every advantage might be taken, that could be 
done, on motion in arrest of judgment, and no other. Lyons, 
J., in Roe vs. Crutchfield, 1 Hen. and Munf., 367; Baird vs. 
Mattox, 1 Call, 264, and see Collins vs. Gibbs, 2 Barr, 899; 
Bodwell vs. Parsons, 10 East., 363-4; Kennaird vs. Jones, 
9 Gratt., 189. 

According, therefore, to these decisions, made in view of 
the statute of jeofails, above cited, in actions for malicious 
prosecution, it was matter of substance, and essential that 
the declaration should allege the acts to have been done 
maliciously and without probable cause; and it is equally clear 
that the words wrongfully and injuriously, without good cause, 
as used in the declaration at bar, are not equivalents for the 
words which the law required. I also think the doctrine 
too long and well settled in Virginia, and this State, to be 
disturbed by the cases cited in the argument from Alabama 
and Louisiana, where they seem to have departed from the 
common law, under the provision of their statute. I think 
the first count, therefore, fatally defective. 

If there had been only a general demurrer to the declar- 
ation, containing several counts, the demurrer should have 
been overruled and judgment entered on the good count, 
if any such in the declaration. Roe vs. Crutchfield, 1 Hen. 
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and Munf., 364; 8 Leigh, 93. But where there are two or 
more counts, and there is a demurrer to each, each count 
must be regarded as a separate declaration, and must be 
disposed of accordingly; [same case]; Kennaird vs. Jones, 9 
Frattan, 187. And in the case at bar, there were several 
counts, and separate demurrers to each, and the first being 
defective, whatever may be thought of the rest, the demur- 
rer to the defective count should have been sustained. For 
a legal definition of probable cause, and the policy of the 
law in requiring it, see case of Manns vs. Dupont, 3 Wash., 
C. C. R., 31, and opinion of Daniel, J., in Spengler vs. Davis, 
15 Gratt., 388. The latter says: ‘‘ We may, I think, properly 
define justifiable probable cause in cases of the kind to be, 
a belief by the attaching creditor, in the existence of the 
facts essential to the prosecution of his attachment, founded 
upon such circumstances as supposing him to be a man of 
ordinary caution, prudence, and judgment, were sufficient 
to induce such belief.” 

The second objection is to the admission of evidence to 
show that the defendants were instigated by malice in suing 
out the attachment complained of in the first count of the 
declaration. 

It would seem to follow as a necessary consequence, that 
if the first count was bad, for want of the averment of so 
important and essential a matter as malice and probable 
cause, in suing out the attachment, that it would not be ad- 
missible to prove such a state of facts, not alleged in the 
pleading, and thus recover for what was not charged. That 
would be to violate the principles of pleading, and work 
confusion in judicial proceedings. 

The third objection raises the question of the validity of 
the Virginia act of February 28th, 1866, to give effect to the 
acts of persons acting as officers without authority of law 
in 1861. No act of the Virginia legislature passed after 


June 20th, 1863,—the date of the formation of the State of 


West Virginia,—can have effect as law in the latter. With- 
in the territory of West Virginia, her laws alone prevail in 
harmony with the laws of the Union. Tad the act in ques- 
Vou, It. 17 
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tion emanated from the legislature of West Virginia, it 
might have presented a very different question. 

The fourth objection is to the refusal of the court to give 
the instruction asked by the defendants below touching 
the validity of the official acts of the defendents assuming 
to exercise the functions of officers under the authority of 
the rebel governments. The instruction is so involved and 
confused as to render it uncertain and difficult to determine 
what proposition of law it propounded, and was rather cal- 
culated to confuse and mislead the jury than enlighten them 
upon the law of the case. I think, therefore, for that rea- 
son, if there had been no other, that it was rightly refused. 
It seems to involve a diversity, as well as a confusion of 
views; but if I am able to extract from it any distinct pro- 
position which it is sought to propound as law, it is this:— 
That the ordinance of the convention of the loyal people of 
Virginia, of the 13th of June, 1861, was not competent, 
proprio vigore, to vacate the offices of the persons, respective- 
ly, who as justice, issued the attachment, as judge ordered 
the sale, and as sheriff executed the levy and order of' sale. 
And the reason assigned is, that they were officers of a de facto 
government, then at war with the government of the United 
States and the government of Virginia, and that the said 
de facto government then held possession and control of the 
county of Berkeley, in which the said attachment issued 
and the proceedings under it were had. 

It has long been a fundamental doctrine with the people 
of Virginia, that the powers of government spring from the 
people, and may be exercised only for their happiness and 
safety; that magistrates are the trustees and servants of the 
people, and at all times amenable to them. This was de- 
clared, in substance, by the Grand Assembly, as early as the 
time of the English commonwealth in 1652, in 1658, and in 
1659-60, and again by the convention of June, 1776; was 
reaffirmed by the convention of 1830, by the convention of 
1851, and again by the convention of June, 1861. 1 Hen. 
Stat. at Large, 372, 503, and 531; Virginia Bill of Rights, 
Code 1860; Declaration of People of Virginia, (ordinance 
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of convention, 1861); and also by the people of West Vir- 
ginia in their constitution, in June, 1863. 

The convention of 1861 put forth the ever memorable 
declaration of the people of Virginia, destined to be as en- 
during as the history of the momentous events which gave 
it birth. Fit compeer of the preamble to the constitution 
of June, 1776. It announced the solemn fact that the con- 
vention at Richmond had usurped and exercised the powers of 
government to the manifest injury of the people, and to the 
peril of their liberties; that it required them to wage war 
against the Union and sister States; to transfer their alle- 
giance to an illegal confederacy of rebels and submit to its 
edicts, and in conjunction with the execution, had instituted 
a reign of terror, suppressed the free expression of popular 
will, and made elections a mockery and a fraud. It con- 
tinues: ‘“‘ We, therefore, the delegates here assembled in 
convention to devise such measures and take such action as 
the safety and welfare of the loyal citizens of Virginia may 
demand, having maturely considered the premises, and 
viewing with great concern the deplorable condition to 
which this once happy commonwealth must be reduced un- 
less some regular adequate remedy is speedily adopted, and 
appealing to the Supreme Ruler of the Universe for the 
rectitude of our intentions, do hereby, in the name and on 
behalf of the good people of Virginia, solemnly declare 
that the preservation of their dearest rights and liberties, 
and their security in person and property, imperatively de- 
mand the reorganization of the government of the com- 
monwealth, and that all acts of said convention and execu- 
tive, tending to separate this commonwealth from the United 
States, or to levy and carry on war against them, are without 
authority and void; and that the offices of all who adhere 
to the said convention and executive, whether legislative, 
executive or judicial, are vacated.” 

The convention then immediately proceeded, almost in 
the very language of the Grand Assembly of 1658, to “vin- 
dicate” and restore the constitutional and loyal government 
of the State, and thereupon appointed a governor, lieuten- 
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ant governor, attorney general, executive council and other 
officers, and provided for the assembling of the legislature, 
&e. The sovereign powers wielded by the government thus 
‘vindicated and restored,” and its successors, have fully and 
finally triumphed, and the usurpations, as declared and 
denounced, under the names of the governments at Rich- 
mond, have disappeared in fact, and never had any existence 
in law. 

It would be marvelous indeed for a court whose powers 
were derived from the same source and exercised under the 
same authority with the declaration in question, to be found, 
without the weightiest reasons, questioning the validity and 
competency of that sovereign power. In other words, to 
decide itself a court and no court in the same breath. If 
that ordinance could not vacate the offices in question, then 
no law emanating from any human power on earth could; 
for the power that made the declaration was supreme in 
that particular. It had the highest motives and the most 
solemn duty to wield it to that end, and it has expressed it in 
the clearest and most positive terms, nor left the result con- 
tingent upon any event that might by chance fail. There 
cannot in the eye of the constitution and law, be two gov- 
ernments in a State, as supposed in the instruction, and both 
be lawful, though in conflict. If the one be lawful, the 
other must be unlawful; the one sustained by the patriotic 
allegiance of the people, the other, in war propped for a 
time by the treason of its adherents. Such was the case in 
Rhode Island, Luther vs. Borden, 7 How.,1. Such the case 
in Virginia, [Hood et al. vs. Maxwell, 1 West Va. Rep., 219. 
Such the case in Kentucky, when the legislature passed an 
act establishing a new court of appeals, to be in lieu of the 
old court under the constitution. They elected the judges, 
amongst the ablest men in the State, who organized the 
court with its clerk and other officers, and took jurisdiction 
of appeals from the cireuit courts and solemnly heard and 
determined the causes and certified its judgments and man- 
dates to the courts below, which recognized the action and 
obeyed the order, by entering the same as the judgment in the 
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case on its records, and proceeded to carry it into execution. 
But the old superseded constitutional court of appeals, af- 
terwards took the jurisdiction of the same case, reheard it, 
and declared the usurped action a nullity and the pretended 
court and judges to be neither court nor officers in the eye 
of the law, but simply individuals attempting what they 
had no lawful right or authority to do,—in other words, a 
usurpation. 1 J.J. Marshall, 206. 

These pretended officers in Berkeley are alleged in the in- 
struction to have acted in the premises as officers under the 
authority of the government of Virginia, and the Confed- 
erate States, so-called. By those terms the parties intend 
to refer, not to the true government of Virginia, but the 
usurped government at Richmond and its confederate, so- 
called. 

Now, it will scarcely be pretended that that usurpation 
possessed, or could confer on its subaltern officers, powers 
more legitimate and effectual in the eye of the law admin- 
istered by the courts of the established and lawful govern- 
ment, than the lawful legislature of Kentucky conferred on 
its new court of appeals, so-called. The same doctrine has 
been held in Arkansas where an execution issued since the 
war on a judgment rendered during the war, in a rebel 
State court, when there were no loyal courts or loyal State 
government existing in the State. The execution was quash- 
ed as issuing from a void authority. lkins vs. Hawkins. 
Am. L. R. 1866. 

From the foregoing I conclude that the declaration and 
ordinance propio vigore vacated the offices in question, and 
all other oflices in Virginia whose incumbents adhered to 
the rebellion. A great mistake has been made in suppos- 
ing that the parties embarked in the rebellion retained their 
offices till disfranchised by some judicial proceeding, or of- 
fice found, executive proclamation or other like mode ac- 
cording to the course of the common law, and upon notice, 
to ascertain their criminality and eject the incumbents, as 
is ordinarily the case in times of peace. 

But it has been wholly forgotten, though urged in the ar- 
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gument in defence of a rebel trespass, by the same learned 
eounsel in another cause, how Lord Hale said there was a 
difference to be observed, in the view to be taken of things 
in time of war or public insurrection or rebellion, and in 
times of peace. What would be thought of the wisdom of 
a convention assembled under the circumstances and sur- 
rounded with the portents and perils of that of June, 1861, 
that should leave its offices in the hands of its foes to be 
lawfully wielded against it and its friends, till it should ju- 
dicially investigate and determine, by its tribunals, in every 
particular ease,on notice the thousands of officials who were 
guilty and were in fact the rebellion par excellence? In that 
ease rebel officers would have to be tried and disfranchised 
by rebel officers, by virtue of an ordinance and authority 
which both repudiated and were warring to subvert, and 
that too, while two-thirds of them could not have been 
reached nor restrained by any judicial tribunal, on account 
of the rebellion which their eourse aided. Thus by increas- 
ing the necessity for their removal they would permanently 
secure the lawful exercise of their official powers, while 
they wielded them with effect against the government and 
eourts charged with their removal, with the consoling as- 
. surance in the meanwhile that if they succeeded in their 
treasonable enterprise they were safe, and if they failed, 
their official acts would be upheld and sustained by the 
courts they failed to destroy. Such a construction reminds 
one of the language of the frogs to the boys in the fable :— 
“It may be sport to you, but it is death to us.” But were 
it possible to entertain a serious doubt of the validity and 
effect of the ordinance aforesaid in vacating the offices in 
question, it is incontrovertible that the parties by embark 
ing in the rebellion and adhering to the rebel government 
and holding their offices and wielding their powers under 
the authority and in the interest of the rebel government, 
thereby ceased to be officers of the loyal governments just 
as effectually as they ceased to acknowledge its authority 
and wield its powers; in other words they not only forfeit- 
ed their offices but abdicated and abandoned them. 
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The question in another form has also been determined 
in another case at the present term, viz: Hawver vs. Selden- 
ridge, et. al. 

In any and every view of the case, therefore, in which it 
has been presented, it is clear that the pretended officers 
were, in point of law, not officers either de jure or de facto, 
nor ean they be known or recognized as such by the courts, 
until the political departments of the government shall ac- 
knowledge the validity of the so-called government of which 
they profess to be and were a component part. 

Nor is the result at all changed by the averment that the 
rebel government under which the defendants assumed to 
act, held forcible possession at the time of the county of 
Berkeley when the occurrence happened. For unlawful 
offices and unlawful officers, doing unlawful acts under an 
unlawful government in an unlawful insurrection and civil 
war could not be legitimate by such unlawful force. Hood 
et al. vs. Maxwell, 1 W. Va., 219; Hedges vs. Michael; Wil- 
liams vs. Freeland ; Nadenboush vs. Sharer; and Havwver vs. 
Seldenridge, (decided at this term). 

I think, therefore, the judgment of the court below should 
be reversed with costs, the verdict set aside and the cause 
remanded to the circuit court, to be there proceeded with 
in conformity to the principles above indicated. And that 
the defendant in error have leave, if he desire it, to amend 
his declaration in the court below upon payment of the 
costs thereof, and the plaintiffs in error like leave, to plead 
de novo. 


Judge MaXxwELL concurred. 


JUDGMENT REVERSED. 
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GAbeeling. 


Absent, Harrison, J.* 


JounN CUNNINGHAM vs. Henry B. Pitzer. 
July Term, 1867. 


1. It is a good defense to an action of trespass, for seizing and carrying away 
the property of another, that the defendant acted under duress; and that 
he did the act complained of involuntarily, and under reasonable appre- 
hensions of serious bodily harm and injury if he declined to comply with 
the demands of the force compelling him to commit it; which demands 
he could not reasonably avoid. 


2. But if the plaintiff offers evidence tending to show that the defendant 
might have avoided the committing of the trespass by any reasonable 
means, such as escape or concealment, it will then become incumbent on 
the defendant, in order to escape from liability, to show that he had no 
reasonable means of escaping from the force or fear after they were ap- 
plied to him, and before the committing of the trespass. 


This was an action of trespass on the case brought by 
the plaintiff below, Henry B. Pitzer, against the defendant, 
John Cunningham, in the circuit court of Berkeley county, 
for seizing, threshing and carrying away two hundred bush- 
els of wheat belonging to the plaintiff. The declaration 
was filed on the 3d of July, 1865. The defendent pleaded 
not guilty and filed two pleas alleging that at the time of 
the trespass charged, he was in the service of the army of 
the Confederate States ; but these latter pleas were not in- 
sisted upon when the case was heard in thiscourt. Hesub- 
sequently filed a plea of justification, alleging that at the 
time of the trespass he was under the compulsion of the 
officers and soldiers of the army of the so-called Confeder- 
ate States in the late civil war in the United States, and 
then and there acted under duress or just fear of life, limb 
or personal liberty. Issue was joined on this plea, and a 


*See page 187. 
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trial was had in March, 1866, when the jury rendered a 
verdict for the plaintiff for 287 dollars, with interest from 
the 26th day of August, 1864, the date of the trespass. 

A bill of exceptions in the cause disclosed that the plain- 
tiff having introduced evidence to show that the defendant’s 
machine was used by the confederate army for the purpose 
of threshing out the plaintifi’s wheat, and that the defen- 
dant had fed the machine while thus engaged in threshing; 
and the defendant having introduced evidence tending to 
show that the said machine and his own personal services 
were forcibly impressed into the confederate service, the de- 
fendant asked the court to instruct the jury: 

“That if, from the evidence before them, they believe 
that defendant did not consent to the use of his machine 
employed by the Confederate soldiers to thresh out the 
grain of the plaintiff, but that the same was seized by a mil- 
itary force, which he could not control; and further, if they 
believe that he accompanied said machine involuntarily and 
under reasonable apprehensions of serious bodily harm and 
injury, if he declined or refused to comply with their de- 
mand, and which he could not reasonably avoid, then so far 
as the said defendant is concerned, he has been guilty of no 
trespass, and unless shown to be otherwise and for other 
causes guilty, they must find for the defendant.” Which 
instructions the court gave, as prayed for by the defendant, 
and thereupon the plaintiff asked the court to add thereto 
the following instructions: 

‘¢ But to enable the defendant to avail himself of the de- 
fense above set forth, he must prove to the satisfaction of 
the jury, that he had no other reasonable means of saving 
himself from death, or great bodily harm, or loss of personal 
liberty. And further, if the jury believe from the evidence 
that the defendant might by reasonable or practicable means, 
have avoided such threatened or apprehended injury, by 
concealment, escape, or refuge, his failing or refusing to do 
so, counteracts the idea or plea of duress.” Which instruc- 
tions thus asked for on behalf of the plaintiff, were given 
to the jury by the court. 
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The defendant excepted to the opinion of the court in giv- 
the instructions asked for by the plaintiff. 


Chas. J. Faulkner, on behalf of the plaintiff in error, said he 
would take no notice of the pleas founded upon belligerent 
rights, which were filed in this case, as that defense had 
been overruled by the decision of this court, during the 
present term, in the cases of Knoch G. Hedges vs. Price, Lut- 
man, &c. But he maintained that the circuit court erred in 
the instruction given to the jury, pp. 15 and 16 of the prin- 
ted record. The instruction asked for by the defendant be- 
low presented the true and reasonable law of the case; what 
was added at the instance of the plaintiff, carries the doc- 
trine further than reason or the authorities justify. 

1st. The court in its instruction, repudiates all distinction 
in this class of cases, whether they occurred in a period of 
war or public insurrection, or in a period of profound peace. 
Lord Hale says: “There is to be observed a difference be- 
tween the times of war or public insurrection or rebellion, 
and the times of peace, for in times of war and public re- 
bellion, when a person is under so great power that he can- 
not resist or avoid, the law in some cases allows an impunity 
for parties compelled, or drawn by fear of death, to do some 
acts in themselves capital, which admit no excuses in times 
of peace.” Pleas of the Crown, p. 40. 

2d. It announces the principle, that it requires the same 
amount of coercion, compulsion and peril of life and liberty 
to excuse involuntary participation in a trespass, against 
property, that it would require to excuse complicity in crimes 
and felonies of the deepest dye. In oppositiou to this idea, 
Bacon in his Abridgement, vol. 6, title, Trespass, p. 589, 
says: “If J. S. be compelled by J. N. to commit a trespass, 
the latter is only liable to an action of trespass, for no per- 
son can be guilty of trespass unless he act voluntarily.” 

3d. The instruction of the circuit court carries the doc- 
trine as to trespasses even beyond what the authorities carry 
it in cases of treason and felonies. ‘If an original force 
be proved,” says Foster, “and the prisoner can show that he 
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in earnest attempted to escape, and was prevented; or that an 
attempt to escape would have been attended with great diffi- 
culty and danger, so that upon the whole he may be presumed 
to have continued amongst them against his will, though not 
constantly under an actual force, or fear of immediate death, these 
circumstances and others of like tendency, proven to the 
satisfaction of the court and jury, will be sufficient to excuse 
him.” Foster’s Crown Law, p. 217. 


Stanton § Allison, for the defendant in error. 


Maxwett,J. Therecord in this case contains four special 
pleas as well as the plea of not guilty. 

Two of the special pleas attempt to justify the trespass 
charged in the declaration on the belligerent rights of the 
defendant, and a third one attempts to set up a pardon for 
the acts charged. These three pleas were all demurred to 
in the court below and the demurrers sustained to each 
one of them. This is assigned as error in the petition, but 
is not insisted on in argument here, because it is said that 
‘this court has overruled the defence of belligerent rights 
during the present term in the cases of Hedges vs. Price and 
others. These pleas do not raise the questions attempted 
to be set up in them of the belligerent rights of, or a par- 
don to the defendant, so that if these were good defences, 
when properly pleaded, there would still be no error in sus- 
taining the demurrer to them. 

The other special plea is a plea of duress to which there 
was a replication. 

On the trial before the jury certain instructions were giv- 
en by the court to the jury, which were excepted to by the 
defendant and bill of exceptions given him by the court.— 
The bill of exceptions states that “the plaintiff having in- 
troduced evidence to show that the defendant’s machine was 
used by the confederate army for the purpose of threshing 
out the plaintiff’s wheat, and that the defendant had fed the 
machine whilst thus engaged in threshing, and the defen- 
dant having introduced evidence tending to show that the 
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said machine and his own personal services were forcibly 
impressed into the confederate service, the defendant by his 
counsel asked the court to give the following instructions to 
the jury: 

That if from the evidence before them they believe that 
defendant did not consent to the use of his machine employ- 
ed by the confederate soldiers to thresh out the grain of the 
plaintiff, but that the same was seized by a military force, 
which he could not control; and further if they believe that 
he accompanied said machine involuntarily and under rea- 
sonable apprehension of serious bodily harm and injury, if 
he declined or refused to comply with their demand, and 
which he could not reasonably avoid, then so far as the said 
defendant is concerned he has been guilty of no trespass, 
and unless shown to be otherwise and for other causes 
guilty, they must find for the defendant.” Which instrue- 
tions the court gave as prayed for by the defendant, and 
thereupon the plaintiff asked the court to add thereto the 
following instructions: ‘But to enable the defendant to 
avail himself of the defence above set forth, he must prove 
to the satisfaction of the jury that he had no other reason- 
able means of saving himself from death, or great bodily 
harm, or loss of personal liberty. And further if the jury 
believe from the evidence, that the defendant might by any 
reasonable or practicable means have avoided such threat- 
ened or apprehended injury by concealment, escape, or re- 
fuge, his failing or refusing to do so counteracts the idea or 
plea of duress.”” Which instructions thus asked for on be- 
half of the plaintiff were given to the jury by the court. 

The plaintiff here, who was the defendant below, insists 
that this instruction does not propound the law correctly 
upon the case as stated in the bill of exceptions, or at least, 
that that part of it does not which was given at the instance 
of the plaintiff. The defendant as appears from the bill of 
exceptions had given evidence to the jury tending to show 
that his machine and his own personal services were forci- 
bly impressed into the confederate service. In order to see 
whether or not the instructions were properly given it may 
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be supposed that the evidence given was sufficient to prove 
to the satisfaction of the jury all that is certified by the 
court it tended to prove. Assuming these facts to be 
proved then by the defendant, are they sufficient to relieve 
him from liability as a trespasser? It may, I think, be laid 
down as a general rule that the rights of the private citizen, 
in person or property, cannot be invaded without some one 
being responsible for the wrong and liable to compensate 
for the injury in damages. In the case at bar, a trespass 
had been committed on the property of the plaintiff by the 
defendant, but the defendant had shown that he had been 
compelled by force to do the act. The plaintiff claiming 
that the defendant had not shown enough to relieve himself 
from liability, asked the court to give the following addi- 
tional instructions which he did: ‘ But to enable the de- 
fendant to avail himself of the defence above set forth, he 
must prove to the satisfaction of the jury that he had no 
other reasonable means of saving himself from death, or 
great bodily harm, or loss of personal liberty.” 

To show that this instruction is erroneous we are cited by 
the counsel for the plaintiff here, who was the defendant 
below, to Bacon’s Abridgement, title Trespass, where it is 
said that, “if J. S. be compelled by J. N. to commit a tres- 
pass, the latter is only liable to an action of trespass, for no 
person can be guilty of trespass unless he act voluntarily.” 
The authority cited in Bacon for this rule is the case of 
Smith vs. Stone, Styles’ Reports, p. 65. As the case is a short 
one, I will quote it entire, as reported: “Smith brought 
an action of trespass against Stone pedibus ambulando, the 
defendant pleads this special plea in justification, viz :— 
That he was carried upon the land of the plaintiff by force 
and violence of others, and was not there voluntarily, which 
is the same trespass, for which the plaintiff brings his ae- 
tion. The plaintiff demurs to this plea: In this ease Roll, 
justice, said, that it is the trespass of the party that carried 
the defendant upon the land, and not the trespass of the de- 
fendant; as, he that drives my cattle into another man’s 
land is the trespasser against him, and not I who am the 
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owner of the cattle.” This case is almost precisely like the 
ease at bar as made in the bill of exceptions, and the plea 
of the defendant, “that he was carried upon the land of 
the plaintiff by force and violence of others, and was not 
there voluntarily,” was held to be a good defence, and that 
the party that carried the defendant on the land was guilty 
of the trespass. This case was decided more than two hun- 
dred years ago, and no case has been cited here in which 
the principles there decided have been disturbed by the 
decision of any court since that time. And they are indeed 
so manifestly just and reasonable that I do not see how any 
court could reverse them. 

There is another class of cases which it is thought by 
some establishes principles different from those held in the 
case of Smith vs. Stone; but I think the slightest attention to 
them will show them to be in perfect harmony. The oldest 
case of the class referred to, that I have seen, is that of 
Weaver vs. Ward, Hobarts Reps., p. 134, decided before the 
case of Smith vs. Stone. 

Weaver brought an action of trespass, assault and batte- 
ry, against Ward. The defenaant pleaded that he was 
amongst others, by the commandment of the lords of the 
council, a trained soldier in London, of the band of one 
Andrews, captain, and so was the plaintiff, and that they 
were skirmishing with their muskets charged with powder 
for their exercise in re militari against another captain and 
his band, and as they were skirmishing, the defendant casu- 
aliter et per inforiunium et contra voluntatem suam, in discharg- 
ing his piece did hurt and wound the plaintiff, which is the 
same trespass, &c. There was a demurrer to this plea by 
the plaintiff and the plea held to be no defence. The reasons 
for holding the plea bad as reported in the case are the follow- 
ing: ‘For though it were agreed that if men tilt or tour- 
ney in the presence of the king, or if two masters of de- 
fence playing their pieces kill one another that this shall be 
no felony, or if a lunatic kill a man or the like, because fel- 
ony must be done animo felonico; yet in trespass which tends 
only to give damages according to hurt or loss, it is not so; 
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and therefore if a lunatic hurt a man he shall be answera- 
ble in trespass; and therefore no man shall be excused of a 
trespass (for this is the nature of an excuse and not of a jus- 
tification prout ei bene licuil) except it may be judged utterly 
without his fault; as if a man by force take my hand and 
strike you, or if here the defendant had said that the plain- 
tiff ran cross his piece when it was discharging; or had 
set forth the case with the circumstances so as it had ap- 
peared to the court that it had been inevitable, and that the 
defendant had committed no negligence to give occasion to 
the hurt. 

The next case that I find is the case of Underwood vs. Hew- 
son, 1 Strange R., 596, where the defendant was uncocking 
a gun and the plaintiff standing to see it, it went off and 
wounded him, and at the trial it was held that the plaintiff 
might maintain trespass. In another case, more recent, 
Leome vs. Bray, reported in 3 East., 598, where one acci- 
dentally drove his carriage against that of another, he was 
held liable, though he was not otherwise blamable than 
driving on the wrong side of the road ona dark night. In 
this case, the cases of Weaver vs. Ward and Underwood vs. 
Hewson, were both cited and approved. The case of Zaylor 
vs. Rainbow, 2 H. and M. R., 423, is another case founded 
on the same principle. In this case, the defendant through 
neglect, and for want of due caution, but without any de- 
sign to injure, discharged a loaded gun ina public place, 
where many people were assembled, the contents of which 
gun struck the plaintift’s leg and wounded him severely, in 
consequence of which wound the plaintiff lost his leg and 
incurred great expense in effecting its cure, and it was held 
that the defendant was liable. 

These principles were still more recently under review in 
the case of Jordon vs. Wyatt, 4 Gratt., 151, in which Judge 
Baldwin said: “It is no ground of defence to this action 
that the defendant was engaged in a lawful pursuit and in- 
tended no harm, and that his act would have been harmless 
but for his carelessness or negligence. He was not the 
less a trespasser, and in truth, his only ground of defence 
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in this or any proper form of action, would have been that 
he was in no wise careless or negligent, but had proceeded 
with due caution and circumspection, and that the injury 
done by his act was occasioned by unavoidable accident. 
A man is bound so to conduct himself as to avoid doing 
damage to the person or property of another, and a slight 
default will render him responsible; as when he is uncock- 
ing a gun and it goes off and accidentally wounds a by- 
stander; or if turning round suddenly he were to knock 
another down, whom he did not see, without intending it; 
or where he accidentally drives a carriage against that of 
another, though no otherwise blamable than driving on the 
wrong side of the road on a dark night; or driving a horse 
too spirited, or in pulling the wrong rein, or using imper- 
fect harness.” 

From this review of these cases it is apparent that when 
one commits a trespass on the person or property of another, 
whether intentional or unintentional, there is scarcely any 
thing which will excuse and relieve him from liability, and 
as itis said in the case of Weaver vs. Ward, in Hobart, it 
must “be judged utterly without his fault, as if a man by 
force take my hand and strike you.” Yet there is nothing 
in any of them inconsistent with the principles of the case 
of Smith vs. Stone, but which is in fact sustained by the case 
of Weaver vs. Ward. 

I think, therefore, that there was error in giving the in- 
structions, or that part of the instruction last before referred 
to, in the state of the case as disclosed by the bill of excep- 
tions. I think it clear, however, that if the plaintiff in the 
court below had offered evidence tending to show that the 
defendant might have avoided committing the trespass by 
any reasonable, means such as escape or concealment, it 
would then have been incumbent on the defendant, in order 
to escape from liability, to have shown to the satisfaction of 
the jury, that he had no reasonable means of escaping from 
the force or fear after they were applied to him, and before 
the trespass was committed. Foster’s Crown Law, p. 217. 
But the bill of exceptions does not disclose that any evidence 
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of this sort was offered by the plaintiff. If the defendant 
is not liable, those who forced him to commit the act are, 
whether he is or not. 

I am therefore of the opinion that the judgment ought to 
be reversed, and the case remanded to the court below for 
a new trial to be had therein, upon the principles herein 
indicated. 


The President concurred. 


JUDGMENT REVERSED, 


Vou. th 
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Wheeling. ' 


Absent, Harrison, J.* 


a’ 


S. P. Hawvenr ef al., vs. A. SELDENRIDGE et al. 
July Term, 1867. 


1. A de facto office cannot exist under a constitutional government; but the 
acts of a de facto officer when a government is wholly revolutionized, are, ‘ 
ex necessitate, valid. 


. In order to make valid the acts of a de facto officer, he must be exercising 
the functions of a de jure or de facto office. 


bo 


3. When a State government is in insurrection or rebellion, and committing 
acts of hostility against the government of the United States, and the i 
same is so declared by the political department of the United States gov- 
ernment, the acts of all officers claiming allegiance to and adhering to 
the State government that is so committing acts of hostility, are null and 
void, 


4. A writ was issued out of what was claimed to be the clerk’s office of the 
circuit court of G. county on the 18th day of May, 1863, signed by C. A. 
S. as clerk. A bill, answers and some depositions were filed shortly af- 
terwards in the cause. On the 12th day of April, 1866, the following or- 
der was entered: “This cause having originated and being proceeded in 
before the late so-called cirenit court of the county of Greenbrier, a court 
in rebellion against the government of the United States, having no legal 
or political status or existence, and whose judicial acts and privileges (as ‘ 
well as officers) whether civil or criminal, cannot be recognized as valid 
by this court: It is therefore adjudged, ordered and decreed by this court 
that the institution of the said suit and all the acts and proceedings had 
therein before the iate so-called circuit court of the county of G, are null 
and void. And on motion of the defendants by their counsel it is ordered 
that this cause be dismissed from the docket of this court. But without 

prejudice,” &e. Herp: 















1. C. A. S., the clerk, was by the proclamation of the executive depart- 
ment of the government of the United States, declared to be “in 
insurrection and rebellion” against its authority, on the Ist day of 
July, 1862, and under the ordinances of the convention that reor- 





*See page 187. 
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ganized and restored the government of Virginia, at Wheeling, 
the offices of all who attempted to exercise the functions thereof 
in the interest of the insurgent government were declared to be 
vacant; therefore, he was not exercising the functions of an office 
de jure, and his acts were null and void. 

2. The clerk who issued the writ was not acting in subordination to the 
authority of the United States, but was acting in subordination to 
the authority of the insurrectionary government of the State of 
Virginia, then in “insurrection and rebellion” and committing 
acts of hostility, against the government of the United States; and 
having been by the latter declared to be in “insurrection and re- 
bellion,” the acts of the clerk were not the acts of a de facto officer 
exercising the functions of a de facto office, as the insurrectionary 
government was never acknowledged by the political department 
of the United States government to be a de facto government. 


The material facts presented in the record of this cause, 
are stated in the opinion of Judge Maxwell. 


Lamb § Paull for the appellants. 


B. H. Smith for the appellees. 


Maxwett, J. It appears from the record in this cause 
that Samuel P. Hawver and others on the 18th day of May, 
1863, sued out of what was claimed to be the clerk’s office 
of the circuit court of Greenbrier county, a subpena in 
chancery against Archibald Seldenridge and others. This 
process was signed by Charles A. Stuart, as clerk, and was 
made returnable at rules on the first Monday in June next 
thereafter. On the said first Monday in June the said Haw- 
ver and others appeared at rules and filed their bill against 
the said Seldenridge and others, who appeared at rules in 
September following, and filed their separate answers to the 
said bill. No further proceedings seem to have been taken 
in the said cause, except that some depositions were taken, 
until on the 12th day of April, 1866, when the following 
order was made in the case: ‘This cause having origina- 
ted and being wholly proceeded in before the late so-called 
circuit court of the county of Greenbrier, a court in rebel- 
lion against the government of the United States, having no 
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legal or political status or existence, and whose judicial acts 
and privileges, (as well as officers) whether civil or crimi- 
nal, cannot be recognized as valid by this court: It is 


_ therefore adjudged, ordered and decreed by this court that 


the institution of the said suit and all the acts and proceed- 
ings had therein before the late so-called circuit court of the 
county of Greenbrier, are null and void. And on motion 
of the defendants by their counsel Alexander Walker, it is 
ordered that this cause be dismissed and stricken from the 
docket of this court. But this is without prejudice to any 
suit which may hereafter be brought by either party in a 
proper court; and leave is given to the parties to withdraw 
any bond or other original paper filed by them in this cause, 
upon leaving a copy thereof properly certified by the clerk 
of this court.” 

The cause came on at the last term of the court to be 
heard, and was then argued very briefly on behalf of the 
appellants, but was not argued on behalf of the appellees. 
The questions presented in the record are not only novel, 
but of great importance in their bearings; and it was there- 
fore thought best not then to decide the case, as it was un- 
derstood that the same questions would be argued fully at 
this term, in other cases pending here. The points arising 
in the ease have at this term been argued in two or three 
other causes, but in such a manner as to assist us but little 
in the proper investigation of them. We do not think it 
proper that we should any longer delay the decision of the 
ease for further argument. 

The order dismissing the case is based upon the ground 
that “the cause originated and was wholly proceeded in be- 
fore the late so-called cireuit eourt of the county of Green- 
brier, a court in rebellion against the government of the 
MTnited States.”” It does not appear that any order was at 
any tume made in the cause by any judge of the court be- 
fore the order was made dismissing it. The question, there- 
fore, arising upon the record is, was Charles A. Stewart, on 
the 18th day of May, 1863, the day on which the process 
wag issued by him, either de jure or de facto clerk of the cir- 
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cuit court of Greenbrier county? If he were either a de 
jure or a de facto clerk, the proceedings in the cause were 
regular, the case properly on the docket, and should not 
have been dismissed as it was, for it is an established prin- 
ciple of the common law, well settled by a long and consist- 
ent series of decisions that the acts of an officer de facto, 
though he may be ineligible, or his title bad, are valid as 
far as they concern the public, or the rights of third per- 
sons, who have an interest in the things done. Jenkins’ 
Rep., 131;,1 Denio, 579; 16 Peters, 71; 5 Hill, 616; 9 Johns., 
549; 5 Wend., 231; 4 T. R., 366; 17 Vin. Abr., 114; Har- 
baugh vs. Wisner, 38 Missouri R., 327. 

Was Stuart exercising the functions of an office either de 
jure or an office de facto at the time the process was issued 
by him? 

We must bear in mind that “the constitution, and the 
laws of the United States which shall be made in pursuance 
thereof; and all treaties made or which shall be made, un- 
der the authority of the United States, shall be the supreme 
law of the land; and the judges in every State shall be 
bound thereby, anything in the constitution or laws of any 
State to the contrary notwithstanding;” and that at the time 
when and before the process issued an insurrection existed 
in certain States of the Union, for the purpose of throw- 
ing off all allegiance to the constitution and laws of the 
United States. 


The insurrectionists had organized and were attempting 
to set up a government in hostility to the constitution and 
laws of the United States, with legislative, executive and 
judicial departments, and with officers repudiating allegi- 
ance to the United States and claiming to owe allegiance 
only to the government which they were attempting to set 
up. Every officer who refused to discharge the functions 
of his office in subordination to the constitution and laws of 
the United States, and attempted to exercise them in-sub- 
ordination to the pretended government attempted to be set 
up, necessarily forfeited and vacated his oflice. 
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The Richmond convention by ordinance of April 17th, 
1861, and other ordinances, attempted to throw off the al- 
legiance of the people of Virginia to the government of the 
United States, and to transfer it to the pretended govern- 
ment which was then attempted to be set up. These acts 
were without authority of law and were null and void. But 
numerous officers throughout the State, perhaps a very large 
majority of them, including the governor, claiming to ad- 
here to the convention, did in fact by their own acts repu- 
diate the constitution and laws of the United States and re- 
fused to discharge the functions of their respective offices 
in subordination thereto, and attempted to exercise them in 
subordination to, and in the interest of the government at- 
tempted to be set up, whereby their offices were forfeited. 
The people of Virginia being thus left without officers, es- 
pecially without a governor, in subordination to the con- 
stitution and laws of the United States, met at. Wheeling 
in large numbers, in person and by representatives, and re- 
organized and restored the government of the State, which 
restored government was recognized by all the political de- 
partments of the government of the United States as the 
legal government of Virginia. The declaration made by 
the convention at Wheeling on the 13th of June, 1861, be- 
fore the ordinance was passed that re-organized and restor- 
ed the government of Virginia, declared that the oflices of 
all who adhered to the convention at Richmond “ whether 
legislative, executive or judicial, are vacated.” This dee- 
laration did not operate to vacate the offices of those who 
adhered to the Richmond convention, but it simply declar- 
ed a fact that already existed; that is, that such persons by 
repudiating the constitution and laws of the United States 
and claiming to exercise the functions of their offices in the 
interest of the pretended new government, had by such acts 
already vacated their offices, but was an authoritative declar- 
ation that such offices were vacant. Whether or not any 
particular office was vacant, depended upon whether or 
not the. officer attempted to exercise the functions of his 
office in hostility to the government of the United States 
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and in the interest of the pretended new government. It 
would have been within the power of the Wheeling conven- 
tion to have declared that every office in the State was va- 
cant whether the incumbent adhered to the Richmond con- 
vention or not, but it did not do so. 

On the 19th day of June,1861, the convention passed the 
“ ordinance for re-organizing the State government.” This 
ordinance provided for the appointment by the convention 
of a governor and some other oflicers, and provided that 
the “‘ governor, lieutenant-governor, attorney-general, mem- 
bers of the legislature and all officers now in the service of 
the State, or of any county, city or town thereof, or hereat- 
ter to be elected or appointed for such service,” &¢., should 
each take what is known as the oath to support the restored 
government, before proceeding in the discharge of their 
several duties. And further provided that ‘if any elective 
officer who is required by the preceding section to take such 
oath or aflirmation, fail or refuse so to do, it shall be the 
duty of the governor upon satisfactory evidence of the fact 
to issue his writ declaring the office to be vacant, and pro- 
viding for a special election to fill such vacancy at some con- 
venient and early day to be designated in said writ: of which 
due publication shall be made for the information of the 
persons entitled to vote at such election,” &c. The effect of 
this ordinance was to go one step further, in one particular, 
than had been done before, and declare the offices to be va- 
cated of all who failed or refused to take the oath prescrib- 
ed. An officer may not have vacated his office by claiming 
to adhere to the Richmond convention; yet this ordinance 
declared it to be vacant if he failed to take the oath pre- 
scribed. On the other hand an officer who had vacated his 
office for disloyal acts was in effect restored to his office if 
he should in fact take the oath prescribed in the ordinance, 
but not without doing so. On the 20th day of August fol- 
lowing, the convention passed another ordinance on the sub- 
ject of offices, the effect of which was nothing further than 
to take away from them who had forfeited and vacated their 
offices for disloyal acts and had not been restored before 
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that time by taking the oath under the last named ordi- 
nance, the privilege of being restored by taking the oath 
after that time. 

On the 26th day of July, 1861, the General Assembly, or- 
. ganized under the restored government, passed an act enti- 
tled, ‘‘An act to provide for declaring certain offices vacant.” 
This was an act making it the duty of the governor to en- 
force the ordmance restoring the government, so that all of- 
ficers should take the oaths therein prescribed. The act 
authorizes the governor to issue his proclamation, requiring 
all officers in any county or judicial district to take the oath 
specified in the ordinance aforesaid, and file the proper evi- 
dence of their having taken the same in the office of the 
secretary of the commonwealth, within the time named in 
the proclamation. If any officer failed to take the required 
oath and file the evidence thereof in the time required, the 
governor was authorized to declare the office vacant and 
cause the vacancy to be filled. This act did not vacate any 
office in the State, nor did it restore to office any one who 
had forfeited and vacated his office. It simply provided the 
mode in which the governor should ascertain and declare 
what offices were vacant. If the governor under this act 
declared any particular office to be vacant, his declaration 
was conclusive of the fact. And though the governor did 
not ascertain and declare any particular office to be vacant, 
the fact that it was vacant may be ascertained in any other 
competent way. From the foregoing brief review of the 
declaration and ordinances of the convention which restored 
the government of the commonwealth of Virginia, it is 
plain the principle is fully recognized that all persons hold- 
ing office, who. repudiated the constitution and laws of the 
United States and attempted to exercise the functions of 
their offices in the interest of the insurgent government, 
thereby vacated them. 

This court must take notice judicially of all the political 
acts of the governor, and it does not appear that the gov- 
ernor had, up to the time the process issued in this cause, 
declared the office of the clerk of the vircuit court of Green- 
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brier to be vacant. Can this court ascertain the fact of va- 
eancy in any other way? The most convenient and appro- 
priate mode of ascertaining the fact would perhaps have 
been upon an issue of fact in the court below; but that has 
not been done. As I have before stated, an insurrection ex- 
isted, formidable in character, in certain parts of the United 
States against its constitution and laws, for the purpose of 
setting up a new and other government in the room and in- 
dependent of the government of the United States; which 
new and pretended government attempted to be set up, con- 
sisted of legislative, executive and judicial departments 
corresponding to the various departments of the regular 
government. The insurrection had become so formidable 
that the laws of the United States could n i be executed in 
the insurrectionary district by the ordinary course of judi- 
cial proceedings, and the military power of the general gov- 
ernment was being used to suppress it, and a civil war was, 
in fact, existing. The President of the United States by a 
proclamation issued by him on the Ist day of July, 1862, in 
conformity to an act of Congress passed on the 7th day of 
June, 1862, declared, “‘that the States of South Carolina, 
Florida, Georgia, Alabama, Louisiana, Texas, Mississippi, 
Arkansas, Tennessee, North Carolina, and the State of Vir- 
ginia except the following counties: Hancock, Brooke, Ohio, 
Marshall, Wetzel, Marion, Monongalia, Preston, Taylor, 
Pleasants, Tyler, Ritchie, Doddridge, Harrison, Wood, Jack- 
son, Wirt, Roane, Calhoun, Gilmer, Barbour, Tucker, Lewis, 
Braxton, Upshur, Randolph, Mason, Putnam, Kanawha,Clay, 
Nicholas, Cabell, Wayne, Boone, Logan, Wyoming, Webster, 
Fayette and Raleigh, are now in insurrection and rebellion, 
and by reason thereof the civil authority of the United States 
is obstructed,’ &c. The county of Greenbrier is not inclu- 
ded in the excepted counties, and as it was at that time one 
of the counties of Virginia, was declared to be in “‘insurrec- 
tion and rebellion.” The language of this proclamation is 
peculiar. It declares that the Séates are in insurrection and 
rebellion. It is difficult to tell the precise scope aud effect 
of this language, as a-State is a corporate body politic, with 
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a constitution and laws, and with officers legislative, exec- 
utive and judicial. But to give to the language used the 
most limited signification that it could have and the mean- 
ing manifestly intended, it would still have the effect to de- 
.clare that the officers within the States named and not excep- 
ted were at that time in “insurrection and rebellion.” Giv- 
ing then to the language of the proclamation this construe- 
tion, Stuart, the clerk of the circuit court of Greenbrier 
county was by it declared to be in “insurrection and rebel- 
lion,” so that by the declaration and ordinance of the re- 
stored government, the office was declared to be vacant and 
Stuart was not exercising the functions of an office de jurc; 
therefore his acts were null and void... 

But it is claimed that inasmuch as the clerk did in fact 
issue the process in the cause, therefore he was a clerk de 
facto and his acts valid. I have shown that he was not act- 
ing in subordination to the United States government, but 
that he was acting in hostility thereto, and as an officer 
of the insurgent government, which was then being at- 
tempted to be established. What would be the effect if 
this court holds his acts valid? It would be to acknowledge 
the existence and validity of the insurgent government, so 
far as this court could do it, for this clerk was just as much 
a part of it as was any other officer in it. It would be to 
repudiate the result of the war as well as the purposes for 
which it was waged by the government of the United States, 
for, the purpose for which it was waged, was to suppress the 
insurrection and prevent the insurgent government from 
being established, and such was its result. The judicial de- 
partment of the insurrection was just as vital a part of it 
as was the legislative or executive departments, or its mili- 
tary power, and its act cannot be any more valid or durable 
than the acts of the legislative or executive departments, or 
its military orders. But still, it is insisted that we must de- 
cide that he was an officer de facto, exercising the duties of 
a de facto office and his acts valid, or else array ourselves in 

opposition to the rulings of other courts on similar ques- 
tions. There has not been a single case cited before this 
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court in the argument of this case, or in any other argued 
before us, in which any principle has been settled, which 
would require, or even justify this court in holding that he 
was an officer de facto, exercising the duties of a de facto of- 
fice. No case has been cited nor have I been able to find 
one in which the acts of a de facto officer have been held 
valid unless it was where he was exercising the functions 
of either a‘de jure or de facto oftice. Most of the cases cited 
are where the offices were legal and constitutional, but 
where there was some irregularity in the eligibility, election 
or qualification of the officers. A de facto office cannot* 
exist under a constitutional government, but when the gov- 
ernment is entirely revolutionized, and all its departments 
usurped by force, then prudence recommends and necessity 
enforces obedience to the authority of those who may act 
as the public functionaries; and in such cases the acts of a 
de facto executive, a de facto judiciary and a de facto legisla- 
ture must be recognized as valid. And such is the charac- 
ter of the cases referred to in Jenkins, 131, cited in argu- 
ment. He was not exercising the duties of a de facio office 
unless the government of the United States was subverted 
and the insurgent government had become ade facto govern- 
ment. Hildreth’s heirs vs. McIntire’s devisees, 1 Marshall’s 
Rep. 206. If it was ade facto government its offices were 
all de facto offices and its officers de facto officers. Whether 
or not the insurgent government ever became a de facto gov- 
ernment this court cannot know judicially. That is a fact 
which the political department of the government must de- 
termine, and its determination is conclusive of the question 
on all other departments, and of which they must take no- 
tice. Prize cases 2 Black: Luther vs. Borden, 7 Howard, 1; 
Gilson vs. Hoyt, 3 Wheat., 246: United States vs. Palmer, 3 
Wheat., 610; United States vs. Reynes,9 Howard, 127. The 
political departments of the government never acknowledg- 
ed the insurgents as a government de facto, or in any sense 
a political power, but always held the contrary. Stuart, 
therefore, was not exercising the functions of even a de facto 
office, and his acts are void, even as to third parties. 
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It is claimed that under the constitution and laws of this 
State, officers elected or appointed and acting under the laws 
of Virginia within this State, are continued in office until 
their successors are elected and qualified. The fair inter- 
pretation of these provisions is, that they apply only to per- 
sons in office under the restored government of Virginia, 
and who recognized its authority. 

The petition in this case asserts that this is a question of 
great magnitude to the community from which the case 
comes, and that if the order of the court is right it would 
make confusion confounded and harass the community ex- 
cessively. While this may be true, yet itis one of the many 
unhappy results growing out of the late unfortunate rebel- 
lion, and which this court has no power to relieve against. 


I think the order complained of will have to be affirmed. 
The President concurred. 


DECREE AFFIRMED. 
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Gabeeling. 


Absent, Harrison, J.* 


J. Q. A. NapENBouscH AND WitiiaM N. RIppLe vs. SHARER 


& MARTIN. 


July Term, 1867. 


1, It is sufficient if any one of a number of defendants make the preliminary 


affidavit required by the act of February 28th, 1865, in relation to oaths 
by suitors; and the making of any such affidavit will warrant the dis- 
missal of the suit upon the failure of the plaintiffs, or some one of them, 
to take and file the oaths required by that act. 


2. A supersedeas, while it is a continuation of the original suit, is also a new 


suit in the sense of the act requiring oaths by suitors; and an error in the 
judgment of the court below is a cause of action within the meaning of 
the statute on that subject. Hence a supersedeas granted on a judgment 
rendered after the first day of April, 1865, is a new suit within the mean- 
ing of the act passed March Ist, 1866, and is not affected by the act passed 
February 28th, 1865. 


3. A defendant can plead as many matters of law and fact as to him may 


seem necessary to his defense, and the facts stated in one or more of them 
cannot be used as evidence or admission to disprove anything contained 
in the others, nor to sustain the plaintiff’s declaration. Therefore, where 
a defendant has pleaded not guilty in an action of trespass for taking and 
carrying away the goods of another, and also specially pleaded justifica- 
tion by reason of being in the service of the Confederate States of America, 
and the special pleas have been demurred to and the demurrer sustained, 
it is error for the circuit court to permit the plaintiff to offer the special 
pleas to go to the jury to prove the trespass; and to instruct the jury 
that the defendant is estopped on the issue joined on the plea of not 
guilty, from denying the alleged trespass. And if the plaintiff fails to 
prove the allegations of the declaration by other evidence independent 
of the defendant’s special pleas, the plaintiff cannot recover. 


4. Exceptions to the rulings of the circuit court occurring during the trial, 


ought to be taken before the jury retires. And though it is not necessary 
to stop the progress of the trial to prepare the bills, yet, at least, the coun- 
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sel in every instance should state to the court his intention to except, and 
save the point; and afterwards during the term prepare the bill and pre- 
sent it to the court for his signature. But an exception to the opinion of 
the court expressed in its charge to the jury after the evidence is closed, 
may be taken at any time before the verdict is announced. 


George Sharer and S. H. Martin, partners under the firm 
and style of Sharer ¢ Martin, brought suit against John Q. 
A, Nadenbousch and William N. Riddle, for trespass in taking 
and carrying away the goods of the’plaintiff, claiming 5000 
dollars damages, in the circuit court of Berkeley county. 
The defendants filed the plea of not guilty, and three spe- 
cial pleas embracing what is generally known as “belliger- 
ent rights”—/. e. that at the time of the alleged taking and 
carrying away they were in the service of the armies of the 
Confederate States of America. 

On the plea of not guilty issue was joined, but demurrers 
were entered to the special pleas, and the demurrers sus- 
tained. The cause was heard on the 11th day of Decem- 
ber, 1865, and a verdict rendered by the jury for 2300 dol- 
lars and judgment entered thereon by the court. The de- 
fendants moved the court to set aside the verdict and grant a 
new trial on account of excessive damages, but the court 
overruled the motion and defendants excepted. 


There was another bill of exceptions in the record, as it 
came to this court, which was in the following words: 


“‘ Be it remembered that upon the trial of this cause the 
plaintiffs offered in evidence the joint special pleas of the 
defendants, which had been demurred to, and the demurrer 
sustained thereto, the admission of which as evidence the 
defendants objected; but the court permitted said pleas to 
be read in evidence before the jury, and instructed them 
that by said pleas the said defendants were estopped under 
the issue joined upon the plea of ‘not guilty,’ from denying 
the alleged trespass in the declaration mentioned, to which 
opinion of the court the defendants by their counsel except, 
and pray this their bill of exceptions may be signed, sealed, 
and enrolled ; which is done accordingly.” 
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last bill of exceptions. 


precedes the opinion on the merits. 


Hurlstone and Collman’s Reports, p. 707. 





These were all the exceptions in the record; and no other 
evidence therein appeared except that mentioned in the 


A preliminary question was determined before the cause 
was heard upon its merits, which is stated in an opinion of 
the President that was Seles ed separately, and which here 


Chas. J. Faulkner, for the plaintiffs in error, in opposition 
to the rule, entered into an examination of the history, pol- 
icy, and provisions of the act of the 28th of February, 1865, 
and contended, that it was not the intention of the legisla- 
ture to deprive the appellants of their legal and constitu- 
tional redress before the supreme appellate court of this 
State. The act was passed flagrante bello,—and was a statu- 
tory application to the peculiar condition of affairs in this 
State, of the common law principle, that the courts of this 
State should not be used by plaintiffs who were alien ene- 
mies. It contemplates a disability i in plaintiffs only. 
pends temporarily the remedy by action. It never 
signed to assert the proposition, that a defendant might by 
judicial process be dragged before the tribunals of this State, 
and denied any or all of the defences which the nature of 
his case required. Such a practice is unknown in any civ- 
ilized country. Even an ouwt-law if brought before the court 
is entitled to make full defence. Aldridge vs. Buller, 2 M. & 
W., 412. And Justice Channel; referring to the case of 
Aldridge vs. Buller, and distinguishing it from the case at bar 
says: ‘The defendant ‘here was an out-law; he was brought 
into court by the plaintiff; and when brought into court, he 
had a right to defend himself against any proceedings which 
were instituted against him. For it would be applying the 
rule to a monstrous extent to hold, that an out-law is not to 
be allowed to defend himself ae a claim of a plaintiff 
who has brought him into court.” Sowerby vs. Wadsworth, 2 


It sus- 
was de- 


The word “supersedeas” in the fourth section, was man- 
ifestly no part of the original bill, but must have been in- 
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serted in the passage of the bill through the legislature. 
The section is grammatically more perfect without that word; 
but being there, the court should construe it in harmony 
with the entire law. That can only be done by supposing 
that the legislature meant to embrace that class of superse- 
deas where the plaintiff is seeking to recover something of 
the appellee, not where the appellant is acting wholly on 
the defensive. See the lucid distinction of Chief Justice 
Marshall on this subject, so clearly laid down in the case of 
Cohens vs. State of Virginia, 6 Wheaton, pp. 407, 409. 


He next referred to the act of the first of March, 1866. 


That act was designed as a measure of relief to those who 
were subject to the restrictions of the law of the 28th of 
February, 1865. It was passed after the proclamation of 
peace, and it proposed to extend relief in two forms. 1st, By 
repealing the law as to all causes of action accruing since 
the first of April, 1865. 2d, By increasing the difficulties 
of those who sought to avail themselves of the law so far as 
it was not repealed. By this act, a defendant is now re- 
quired to authenticate his own loyalty before he can put the 
plaintiff to the proof of his, and this evidence of loyalty 
must be furnished not by one of several defendants, but by 
all. In the case now before the court, but one of the appel- 
lees has taken the required oath. 


But the other provision of the section, he regarded as 
conclusive of the point before the court. The cause of ac- 
tion for which the appellants presented their petition for a 
supersedeas, had its origin on the 11th day of December, 
1865, when an illegal judgment was rendered against them. 
Before that day, they had no cause of action, or as Bracton 
and Fleta express it, in the words of Justinian, no “jus 
prosequendi in judicio quod alicui debetur.” They were simply 
defending themselves against an adverse, and as they be- 
lieved, an unjust demand. The illegal judgment rendered 
against them in December, 1865, gave them for the first 
time a cause of actiou—a ground for complaint—a jus prose- 
quendi,—and that could only be made available before the 
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court. Their case stands fully within the letter and spirit 
of the relief provided by the act of the first of March, 1866. 


On the merits of the case Mr. Faulkner said: 

It is difficult to comprehend what the counsel for the Ap- 
pellees mean when they say, that the bill of exceptions in 
this case és no part of the record. It has been signed by the 
judge, and thus made by a statute, a part of the record of 
the ease. Code of 1860, p. 732, sec. 8. It has not only been 
inade a part of the record in the ordinary form by the sig- 
nature of the judge, but it is actually spread out at length 
upon the journal entry of the court. (See clerk’s certifi- 
cate). The bill of exceptions signed by the judge has no 
connection with the unfinished paper founded upon the re- 
fusal of the court to grant a new trial, and which was sub- 
sequently abandoned by the defendants, but which the clerk 
from mere inexperience also spread in its imperfect state 
upon the journal entry of the court. The order of time in 
which the clerk places a paper on the record is perfectly 
immaterial, Bills of exception appear ordinarily subsequent 
to the verdict. Upon the face of this bill of exceptions it 
appears that the point was made during the trial of the cause 
—consequently before verdict; that the admissibility of 
these pleas lo be read as evidence before the jury, Was objeeted 
tu as soon as presented—and even if the bill of exceptions 
had not been signed and enrolled on the same day that the 
exception was taken and the case submitted to the jury, as 
it appears from the record was done, it is not a material 
fact. If there was any objection to the regularity of the 
bill of exceptions, when signed by the judge, that objee- 
tion should have been taken at the time, and the grounds 
of objection made to appear on the record. 15 Grattan, 
Washington ¢ N. O. Tel. Co. vs. Hobson, p. p. 140, 141. 

The admission of these special pleas as evidence before 
the jury, accompanied by the instructions of the court, that 
the pleas estopped the defendants under the plea of not guilty 
from denying the trespasses alleged in the declaration, is so 
palpably in violation of every admitted principle of law, 
VoL. If 19 
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that little need be said on the subject. It is believed there 
is but one instance of a similar ruling in the judicial histo- 
ry of this country or of England since the statute of Anne. 
He referred to the case of Jackson vs. Stetson, 15 Mass. Re- 
ports, p. 48. But even in that State, the effect of the doc- 
trine was confined to a plea of justification in slander. The 
general rule in that State in all other cases being in confor- 
mity to the established rules of evidence in England and in 
this country. The legislature of Massachusetts promptly 
interfered and arrested the authority of Jackson vs. Stetson, 
and Chief Justice Marshall in the case of Whitaker vs. Frree- 
man (U.8.C.C.N.C.1 Dev. 27) in denying in strong terms, 
the authority of the case of Jackson vs. Stetson as law, de- 
clared, that that decision had greatly impaired the weight 
that would otherwise have been due the decisions of that 
respectable tribunal. The doctrine announced by judge 
Balch would impair much of the value intended by the sta- 
tute of Anne and the Code of Virginia, allowing a defen- 
dant to plead as many pleas as he may think necessary for 
his defence. Ist Starkie on evidence, p. 294, sec. 117. 
3 Phillips on Evidence, p. 445. Notes to case of Jackson 
vs. Stetson, 11 Mass. Reports in State Library. 





Stanton & Allison for the defendants in error. 


Brown, President. 

Sharer and Martin the defendants in error, obtained a 
rule or order nisi, in this cause at a former term in pursu- 
ance of the acts to prevent the prosecution of suits and the 
suing out of process by persons engaged in rebellion, dis- 
missing the case unless the plaintiffs im error should take 
the oaths prescribed, and file them in the papers of the 
cause, or show cause against the same. 

This rule, or order nisi, was based upon the affidavit of 
only one of the defendants in error, filed at the time the 
order was made. And at the present term the plaintiffs in 
error showed cause and by their attorney move to discharge 
the rule upon the following grounds, viz: 
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1st. That by the act in relation to oaths of suitors, passed 
March Ist, 1866, it was necessary to sustain the rule, that 
the affidavits of both the defendants in error should have 
been filed in support of the rule, and since that was not 
done, when the rule was allowed, it could not be aided by 
filing the affidavit of the other defendant in error, at the 
present term, and after the objection had been taken to the 
sufficiency of the former to sustain the rule. 

2d. That the judgment, complained of as erroneous, was 
rendered subsequent to the first day of April, 1866, and 
that by the provisions of the said act of March 1st, 1866, 
the act of February 28th, 1865 did not apply to them; 
for the reason that the cause of action was the error in the 
judgment, which error was committed after the 1st day of 
April, 1865, and therefore the cause of action arese after 
that day. 

In reference to the first ground, it may be remarked, that 
the acts mentioned are in pari materia, and should be con- 
sidered together in giving construction to each of them. 
By the second section of the former, a suit would not be 
dismissed if only one of several plaintiffs took and filed the 
oath required. And by the act of February 11th, 1865, see- 
tion 27, upon a kindred subject, it is provided, that a judg- 
ment or decree against several defendants may: be opened, 
and a ‘rehearing had upon an affidavit of any one of the . 
defendants, as required by that act. And by the first see- 
tion of the act of February 28th, 1865, a suit would be dis- 
missed upon the preliminary oath of one of several defen- 
dants, unless the plaintiffs, or ore of them should take the 
oaths required. 

The first act on the subject requiring suitors to take the 
oath of loyalty, was the act of May 15th, 1862, by which it 
was provided that before any person or persons should be 
entitled to sue out any civil process in any court of record, 
or before a justice of the peace, such person or persons 

should first take and subscribe the oath of allegiance pre- 
scribed by the act. This act was passed early in the war, 
and was intended to debar those the use ef the courts, whe 
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were disloyal and seeking their overthrow. But in practice 
it was soon found that its requirements were so much neg- 
lected, till the neglect was taken advantage of by the defen- 
dants, that it became a trap to the unwary, and the loyal 
were often turned out of court on the motion of the dis- 
loyal. 

The next act on the subject was the act of February 28th, 
1865. With that act there were two grounds of dissatisfae- 
tion, which soon resulted in its modification by the legisla- 
ture. They were mainly these: Ist, That like the preceding 
act, if it did not operate to dismiss the suits of loyal men, 
at the instance of the disloyal, it enabled rebels to dismiss 
the suits of rebels after hostilities had ceased. 2d, That it 
debarred rebels from suing in the courts on future, as well 
as past transactions. 

From this review of these acts it would seem to have been 
the intention of the legislature that no trial should be de- 
feated in the one case, where one of the plaintiffs was loyal and 
took the oaths required; and that in the other, a rehearing 
should not be defeated where one of the defendants was 
Joyal and took the oath required. But that the suit should 
be dismissed where the defendants, or any one of them, took 
and filed the preliminary oaths of loyaly; unless the plain- 
tiffs, or some one of them, should take and file the oath of | 
loyalty required of them. 

This view of the case seems to be most consonant with 
the language of the act of March ist, 1866, as well as the 
intent of the legislature. That act says: “Nor shall any 
plaintiff be required to take any of the oaths prescribed by 
said act, until the defendant, or defendants, shall take and 
file with the papers of the cause, in addition to the oath re- 
quired by said act for defendants, the same oath which 
plaintiffs may be required to take under said act.” 

The last named act does not repeal the former laws, far- 
ther than it operates a modification thereof. Its object was 
mainly to remove the grounds of dissatisfaction to the for- 
mer laws, and prevent their application to all transactions 
arising after the first day of April, 1865, and their improper 
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use by those who had been engaged in rebellion, to defeat 
the claims of those in like condition. 

I conclude, therefore, that the intention of the legislature 
and the language of the acts concur in the construction, 
that requires the preliminary affidavit of the defendants, or 
any one of the defendants, to warrant a dismissal of the suit 
upon the failure of the plaintiffs, or some one of them, to 
take and file the oaths required of them. The first objec- 
tion, therefore, taken by the plaintiffs in error to the rule, 
cannot be sustained. 

Upon the second ground of objection it may be remarked, 
that while a supersedeas may well be, in one sense a con- 
tinuation of the original suit, as explained by the court in the 
case of Cohens vs. Virginia, yet in another sense, and in the sense 
of the acts under review, it is manifest that it is to be regarded 
as anew suit; and the error in the jndgment complained of, 
is a cause of action within the meaning of the statute. And 
since that arose after the first day of April, 1865, the act of 
February 28th, 1865, does not apply to this ease. 

The rule, therefore, should be discharged, and the order 
nisi set aside at the costs of the defendants in error. 


On the merits of the cause the President said: 

This was an action of trespass de bonis asportatis by the 
defendants in error against the plaintiffs in error, in whick 
the general issue and three special pleas were pleaded. Upon 
the former there was issue, and to the latter demurrers ana 
joinder, and the demurrers sustained. Upon the trial these 
special pleas, which justified the supposed trespasses com- 
plained of upon the assumption of belligerent rights by the 
confederate rebels, were offered in evidence to the jury by 
the adverse party, and though objected to by the parties 
pleading them, yet admitted by the court, which also in- 
structed the jury that the said defendants (in the court be- 
low), “were estopped by said pleas under the issue joined 
upon the plea of not guilty, from denying the alleged tres- 
passes in the declaration mentioned.” To which opinion of 
the court the said defendants excepted. 
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I think there was no error in the ruling of the court in 
sustaining the demurrers to the belligerent pleas of justifi- 
eation, for the reason that the acts of the parties in rebel- 
fion against their lawful government and all others in like 
condition under whose orders and authority they assumed 
to act, were unlawful and unjustifiable, and it was not com- 
petent, therefore, for them to plead their wrongful acts in 
justification of themselves; nor are they protected therein 
by the law of nations from liability to the parties injured by 
their unlawful acts. See Fedges vs. Michael and others, and 
Williams vs. Freeland, deeided at the present term of this 
court. 

I think, however, that the court erred in instrueting the 
jury that, by said pleas the defendants were estopped under 
the issue joined upon the plea of not guilty, trom denying - 
the alleged trespasses in the declaration, or that said pleas 
were evidence at all to prove the facts pleaded in them. 
For while they might have been admissible for some pur- 
poses, such as to show that there were such pleas, or as in 
the case of pleas of justification in slander, might be used 
as evidence of the animus or malice to augment the dama- 
ges, yet the authorities cited in the argument establish 
the prineiple too well to be now departed from, that under 
the statute of 4th and Sth Ann, of which ours is but the 
same in substanee, allowing the defendant to plead as many 
several matters, whether of law or of fact, as he may think 
necessary for his defence, however inconsistent they may be 
with each other, the facts stated in one plea cannot be 
used as evidence or admission, to disprove those in another, 
nor to sustain the plaintiffs declaration. For such purpose 
the special pleas of justification in question were not evi- 
dence, and if the plaintifts failed to prove the allegations of 
their declaration by other evidence, independently of these 
pleas, there should haye been a verdict for the defendants. 
And the bill of exceptions does not show what other, or 
whether any other, or that no other evidenee was before the 
jury. Since the pleas might have been given in evidence 
far some purpose, but not for the purpose of proving the 
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plaintiffs’ case by way of admission of the facts stated in the 
pleas, the defendants should have asked the court to instruct 
the jury to that effect, and if the court refused, then to have 
excepted to its refusal. It was too general to rest upon a 
general objection to the admission of the pleas as evidence 
generally; since they might have been admissible as before 
stated for some purposes. The ground of objection should 
appear and the bill of exceptions ought to show that the party 
excepted to the ruling in that particular. See case of Ruck- 
man and Kuykendall decided at the present term of this 
court. 

It has been objected that the bill of exceptions in this case 
does not show that the exception was taken before the jury 
retired. The doctrine and practice on that subject are very 
fully reviewed and stated by Judge Daniel in delivering the 
opinion of the court in the case of Washington and N. O. 
Tel. Co. vs. Hobson § Son, 15 Grattan, 122. Exceptions to 

rulings occurring during the trial ought to be taken before 
the jury retires. And though not necessary to stop the pro- 
gress of the cause to prepare the bill, yet at least the coun- 
sel in every instance should state to the court his intention 
to except and save the point, and ask the court to note the 
exception, and afterwards during the term, prepare the bill 
of exceptions if deemed necessary, and tender it to the court 
for its signature. Ilolt, C. J., in Wright vs. Sharp, 1 Salk., 
288; Sikes vs. Ransom, 279; Midberry vs. Collins, 9 John., 
345; Horns vs. Buckley, 8 Serg. & Rawl., 211; Watton vs. 
United States, 9 Wheat., 651; Kx parte Martha Bradstreet, 4 
Peters, 102; Pool vs. Hugqor, 11 Peters, 212; Baldwin vs. 
State, 6 Ohio Rep., 15; 5 Hill, 577; 6 Wend., 268; 3 Cowen, 
32; and 15 Grattan, 122. But an exception to the opinion 
of the court expressed in its charge to the jury after the 
evidence is closed, may be taken at any time before the ver- 
dict is announced. Jones vs. N. A. Ins. Co., 1 Binney, 38; 
4 Dall., 249, 8. C.; Lanuse vs. Barker, 10 John., 322. 
Upon an inspection of the bill of exceptions, I think it 
clearly appears that the exception was taken pending the 
trial, and certainly before the verdict was returned by the 
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jury. Such the language imports, and such is consistent 
with the duty of the court to give it, while it would have 
been inconsistent with the duty of the court to have given 
such a bill, if the exception had been taken after verdict, 
every intendment must be in favor of the bill where noth- 
ing appears on record in conflict with it. 

[ think, therefore, that judgment should be reversed for 
the error aforesaid, with costs to the plaintiffs in error, the 
verdict set aside and a new trial awarded, and the cause re.~ 
manded to the circuit court of Berkeley for further proceed- 
ings to be had therein, in conformity with the principles 
above indicated. 















Judge Maxwell concurred. 


JUDGMENT REVERSED. 
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WHAbeeling. 


Absent, Harrison, J.* 
JARED AND ARCHIBALD BorING vs. SAMUEL J. Borina. 
July Term, 1867. 


1. In an award made in pursuance of a general submission, the errors for 
which it is sought to be set aside must appear upon its face; and other 
parts of the record cannot be looked into to show that there is error of 
law or fact. But the court can look into the testimony for the purpose of 
determining, from the evidence and other circumstances, whether the 
errors were so gross or palpable as to show misbehavior or corruption in 
the arbitrators. 

. If parties to whose arbitrament a matter is referred, cannot complete the 
hearing and award on the day for which it is fixed, they may adjourn the 
same from day to day until it is completed; and any one interested who 
has been duly notified of such original meeting, and is not in attendance, 
need not be notified of such continuance. 

3. Arbitrators are the judges as to whether it is necessary for a party to be 
present at a hearing, after he has been notified, and they may thereafter 
always proceed to a hearing, unless there is some understanding express 
or implied that they will not do so, in his absence. 


bo 


On the 31st of October, 1863, there were pending in the 
circuit court of Harrison county three causes, as follows: 
Archibald Boring vs. Samuel J. Boring, unlawful detainer ; 
same vs. same, injunction; and Samuel J. Boring vs. Archi- 
bald Boring and Jared Boring, injunction. By an agreement 
the matter in controversy was submitted to the arbitration 
of Ebenezer Patton and Hiram Lynch, who if they could not 
agree, or desired to do so, were authorized to call an um- 
pire to their assistance. 

At a preliminary meeting of the arbitrators they selected 
an umpire, one Samuel Hoff, and then by written notice un- 
der their hands, dated November 25th, 1863, which was 











*See page 187. Judge ERVINE, ‘of the V circuit, was called to the bench, 
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duly served on all the parties, appointed January 4th, 1864, 
as the time for hearing the matters submitted to them, and 
designated the Baptist church at West Milford, in Harrison 
county, as the place where the same would take place. 

In pursuance of the notice they met at the time and place 
designated, and not being able to complete the hearing on 
the 4th, they adjourned from day to day until they finally 
completed their award on the 6th of January, 1864, and re- 
turned the same to court. At a special term held on the 
11th of January following, in the chancery cause of Archi- 
bald Boring vs. Samuel J. Boring, the defendant obtained a 
rule against the complainant to show cause why the award 
should not be entered up as the judgment of the court; and 
in the chancery cause of Samuel J. Boring vs. Archibald Bor- 
ing and Jared Boring, the complainant Samuel, obtained a 
like rule. At the March term following, in the unlawful 
detainer case of Archibald Boring vs. Samuel J. Boring, the 
plaintiff obtained a rule against the defendant to show cause 
why the award should not be set aside; and also a like rule 
in the chancery cause wherein Samuel J. Boring was com- 
plainant and they were defendants. At the same term the 
court heard the motions upon the rules, and refused to set 
the award aside, but entered it up as the judgment of the 
court. 

The parties Archibald and Jared excepted to the ruling of 
the court in refusing to set the award aside, and their bill 
of exceptions, contained the grounds of their motions, which 
are set out in full by the judge who delivered the opinion 
of the court, and also the evidence heard upon the motion. 

It was proven by one of the arbitrators, Patton, that they 
had originally fixed November 23d, 1863, as the time for 
hearing the causes, but had continued it to January 4th, 
1864, at the request of B. Wilson, counsel for Archibald and 
Jared, who had written them that he could not be present 
until after the Ist of January, 1864; that a day or two be- 
_ fore the trial on January 4th, 1864, Archibald had applied to 
witness for a further continuance, because he alleged that 
he could not be ready with his counsel and witnesses; that 

















COURT OF APPEALS OF WEST VIRGINIA. 299 





J. and A. Boring vs. 8. J. Boring. 1867. 





July Term, 








witness told him that as the submission was by mutual con- 
sent he would have nothing to do with it unless it was by 
mutual consent also; or that if any advantage was to be ta- 
ken in consequence of the absence of the counsel of Archi- 
bald and Jared, that he would have nothing to do with it, 
but, that he was only one of the arbitrators, and referred 
him to the others; that he was willing to aet without the 
said counsel being present if the others were. That he 
also told Archibald if there was any legal advantage to be 
taken of him, that it should be corrected by the eourt as 
the case had to pass through the hands of the court. That 
on the 4th day of January, Samuel J. Boring and his counsel 
did appear, but Archibald and Jared and their counsel did 
not; that upon consultation with the other arbitrators it 
was agreed to send for Archibald and Jared, and to request 
their attendance as the case was going on; that they aceord- 
ingly did send one Jacob H. For; that on the next day 
Archibald did come and in a conversation between witness 
and Archibald, the latter asked him what he should do; (the 
evidence offered by Samuel J. had then closed, but the award 
had not been rendered.) Witness replied that if he wanted 
to preserve the point about the absence of his counsel he 
had better not appear,—and he did not; that at the time, 
the witness had a decided opinion that the point was a good 
one, and good ground for setting aside the award; though 
he did not tell Archibald so, yet he must have known such 
was his opinion. That neither Archibald or Jared had any 
witnesses present at the trial. That Archibald had told wit- 
ness that he did not want any proof but his deed, to which 
witness replied that if his father’s (Jured’s) title was good, 
he, Archibald, was safe; that the contest was between Jared 
and Samuel J., and that he, witness, could not see that Arch- 
ibald wanted any witnesses. That witness had told Archibald 
if his counsel was not present that he would have nothing 
to do with the trial, but witness thought this was before the 
time fixed for the first trial on November 23d, 1863. That 
on the day last mentioned it was agreed that on the day 
next fixed for trial the case should proceed whether counsel 
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were present or not, but that neither Archibald nor Jared 
were there; that at the time Archibald came it was sugges- 
ted to him that he ought to get other counsel, and he re- 
plied that the counsel who was suggested could not come. 

It was also proven by Fox that he went as a messenger 
to get Archibald and Jared to go to the arbitration, and that 
Jared, who was a very old man, did not go, but Archibald 
did; that Archibald asked Patton what he had better do, to 
which he replied that if he was not ready for trial he had 
better not appear; and that Pat‘on said to him the decision 
would not be of much force. 

There was also some proof by counsel of an effort to 
agree a continuance between themselves, but which was not 
consented to; likewise proof by Lynch, another of the arbi- 
trators, that it was agreed at the November meeting that they 
would go into trial at the next meeting whether counsel were 
present or not. 

None of the testimony offered on the trial before the ar- 
bitrators was introduced except that it was proven that a 
sister of Archibald and Samuel J. was then examined to prove 
that Archibald knew at the time he accepted a certain deed 
from Jared that the latter had made a will. 

Archibald and Jared appealed to this court from the judg- 
ment of the circuit court on the rule in entering up the 
award as the judgment of that court. 





G. H. Lee for the appellants. 
C. Boggess and C. S. Lewis for the appellees. 


Maxwe., J. On the 31st day of October, 1863, three 
suits were pending in the circuit court of Harrison county, 
between the parties to this appeal. The first was an action 
of unlawful detainer in the name of Archibald Boring vs. 
Samuel Boring ; the second was an injunction in the name of 
the said Archibald vs. the same defendant, and the third 
was also an injunction in the name of Samuel J. Boring vs. 
Archibald and Jared Boring. On the said 31st day of October, 
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1863, the parties to the above named three causes entered 
into an agreement in writing, signed and sealed by them, 
submitting the same to the arbitrament of Ebenezer W. Pat- 
ton and Hiram J. Lynch, and agreeing that if the said Patton 
and Lynch could not agree, or desired to have the assistance 
of an umpire, that they, the said Patton and Lynch, should 
have the right to select such umpire; and further agreeing 
that such submission and award should be entered of record 
in said court, and judgment rendered thereon. 

Afterwards, the said Patton and Lynch, together with one 
Samuel [off,-returned their award to the said court, which 
appeared to have been made in pursuance of the submission 
of the said causes. It appears from the said award that the 
said Patton and Lynch, desiring the assistance of an umpire 
before they proceeded to hear the said causes, selected the 
said Hoffas such umpire; that on the 4th day of January, 
1864, the said arbitrators and umpire met together for the 
purpose of making up their award, but not being able to 
complete the same on that day or the next, adjourned from 
day to day until the 6th of the saine month when the award 
was completed. On the return of said award Samuel J. 
Boring took a rule in each of the clancery causes, to which 
he was party, against his adversaries, to show cause, if any 
they conld, why the said award should net be entered up as 
the judgment of the court. The said Archibald, in the 
chaneery suit in which he was complamant, amd the said 
Archibald and Jared, in the cause in which they were de- 
defendants, took rules against the said Samuel, to show 
cause, if any he could, why the award should not be set 
aside. Upon the return of these rules the court refused to 
set aside the award, but entered the decree, giving it the 
effect of the judgment of the court, and from this decree 
an appeal has been allowed to this eourt. 

The Ist, 2d and 3] seetions of chap. 154, Code of Virginia, 
1860, p. 656, provide for submitting to arbitration, matters 
in controversy, the effect of such submission, and the man- 
ner of entering up an award as the judgment of the court. 
The 4th section of the same chapter provides how and for 
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what reasons an award may be set aside, and is as follows: 
“*No such award shall be set aside, except for errors appa- 
rent on its face, unless it appear to have been procured by 
corruption or other undue means, or that there was partial- 
ity or misbehavior in the arbitrators or umpire, or any of 
them. But this section shall not be construed to take away 
the power of courts of equity over awards.” 

Upon the hearing of the said rules the said Archibald 
and Jared moved the court to set aside the said award, “ be- 
cause the said arbitrators, Patton and Lynch, had no author- 
ity to call to their aid Samuel Hoff as an umpire; and 
because there are errors, apparent on the face of said award; 
and because there was undue means used to procure said 
award; and because there was misbehavior and partiality in 
the arbitrators, and each of them; and because the arbitra- 
tors acted improperly and without authority in hearing and 
disposing of said subject matter and making their award at 
the time they did; and because it was error and misbehavior 
in the arbitrators to so hear and try said award; and because 
said award was made at a time when the defendants, nor 
either of them,in person or by their counsel, or with their wit- 
‘nesses or other evidence, was or could be present; and be- 
cause the arbitrators exceeded their jurisdiction in directing 
the payment of money to other persons than to said Jared; 
and because they state in said award that they heard the 
evidence of the parties, which in fact is not true; and be- 
cause the court now here has no jurisdiction to hear and 
determine the said rule of complainant; and because the 
arbitrators have by one award disposed of three cases, when 
in fact, if an award was at all proper, such award should 
have been in each of said cases.”’ 

Of the causes assigned to set aside the award, several of 
them, if true, would be sufficient, while others of them 
would not be sufficient, if true. If these “are errors ap- 
pearing on the face of said award,” that is good cause to 
set it aside. Itis insisted in argument here that such errors 
do exist, and that they are manifestly apparent, if the whole 
record is looked into. But the rule seems to be well estab- 
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lished that the errors must be apparent on the face of the 
award, and that other parts of the record cannot be looked 
into to show that there is error of law or fact in. the award, 
for the arbitrators are the judges of both law and facts. See 
Bassett’s adm’r vs. Cunningham’s adm’r, 9 Gratt., 688, and 
the authorities there cited, and Aline vs. Cotard, 2 Gallison’s 
Reports, 69, and authorities cited. 

In the case of Morris vs. Morris, 9 Gratt., 647, Allen, J., 
in delivering the opinion of the court uses the following 
language. “ When the submission clearly shows, as I think 
it does in this case, that the whole matter in controversy and 
every question of law and fact arising in the cause, was left 
to the arbitrator, who was substituted to the place of the 
court, and whose decision was final; and the arbitrator 
without referring any question to the consideration of the 
court, makes a general award, deciding the question sub- 
mitted to him, the award is conclusive. The rule of law and 
equity requires that the reasons for setting aside an award 
must appear on the face of it; or there must be misbehavior 
or corruption in the arbitrators, or some palpable mistake. 
Though the court on a review of the facts, might arrive at 
a different conclusion from the arbitrator, it cannot, for this 
reason, set aside the award. The court can look to the tes- 
timony for the purpose of determining from the evidence 
and other circumstances, whether the error was so gross and 
palpable as to show misbehavior or corruption in the arbi- 
trator, but not to correct any error of judgment into which, 
in the view of the court, the arbitrator may have innocently 
fallen; otherwise most awards, instead of ending, would be 
themselves the foundation of controversies, and courts would 
be called upon to exercise an appellate jurisdiction over the 
proceedings of arbitrators in the country upon proof of 
what may have transpired before them.” This opinion was 
concurred in at the time it was delivered by the distinguished 
gentleman, who so ably argued the present cause for the 
appellants. There is then no error on the face of the award, 
for which it should be set aside. 

There is nothing in the case, from which the award appears 
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to have been procured by corruption or other undue 
means. 

It is claimed that the evidence, taken and certified by the 
court below, shows that there was partiality or misbehavior 
on the part of Patton, one of the arbitrators. It will be 
seen by reference to the facts certified, that Archibald Bo- 
ring, the party who complains of the conduct of Patton, 
was himself responsible for that conduct, and-if he was in- 
jured by it, it was his own fault. But it does not appear 
from the proof that Patton was guilty of any misbehavior. 

It is claimed that the award should be set aside for the 
want of sufficient notice of the time and place of meeting 
of the arbitrators. It appears from a notice and return 
thereon, which accompanied the award when it was returned 
to court, that the arbitrators and umpire did notify the par- 
ties of the time and place, when and where they would 
proceed to hear the causes submitted to them. It appears 
also from the award, that notice was given, and that they 
did proceed on the day, and at the place named, to hear 
and determine the matters submitted to them, but not hav- 
ing time to finish the cases ou that day, continued the hear- 
ing thereof until the next day at the same place, on which 
second day, not having time to complete the hearing of said 
causes, the further hearing thereof was still further contin- 
ned until the next day, at the same place, when and where 
the hearing of the said causes was completed and the award 
rendered. 

It is claimed that further notice should have been given 
at the adjournment on each day to the parties not in atten- 
dance, that the hearing of the -eauses would be proceeded 
with on the next day. Our statute in relation to awards is 
silent as to notice, and | have not been able to find any rule 
of universal and inflexible application on the subject. There 
may be many cases referred to arbitrators which require no 
notice, because the parties are not to be present. But as a 
general rule, a reasonable notice is necessary, and if the 
party does not appear when notified, the arbitrators have 
the power to proceed without him. The arbitrators are the 
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judges as to whether it is proper to proceed in the absence 
of the party notified, and they may always do so unless 
there is some understanding express or implied to the con- 
trary. Upon the whole I think the notice was sufficient in 
this case. 

Under the circumstances of the case there was no mis- 
conduct on the part of the arbitrators in their proceeding to 
render the award in the absence of the counsel of the ap- 
pellants. 

I am of opinion that there is no error in the decree ap- 
pealed from, and that it ought to be affirmed with damages 
and costs. 


The other Judges concurred. 


DECREE AFFIRMED. 


Vol. 11. 
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Wheeling. 


Absent, Harrison, J.* 


Josepu V. WILLIAMS vs. Davip FREELAND. 
July Term, 1867. 


1. To warrant a continuance it is not only necessary to show the use of due 
diligence to procure a witness, but also the materiality and importance of 
his evidence to the issues to be tried. 


2. Nor is the absence of proof.of the materiality excused by the absence of 
the client from sickness or otherwise; as it cannot be presumed that if the 
witness were present he could prove the case, nor that the client, if pres- 
ent, would prove the materiality of the witness. 


3. A case in which “belligerent rights” to parties engaged im the late rebel- 
lion, are denied. (See Hedges ys. Michael, et al.) 


This suit was brought in Preston county, in June, 1864, 
against Joseph V. Williams and Charles Williams. The ac- 
tion was trespass for seizing and carrying away the proper- 
ty of the plaintiff, David Freeland, in January, 1864. The 
plea of not guilty was entered at the September term, 1864. 
At the September term, 1865, the defendant J. V. Williams 
tendered three special pleas, setting up as a defense what is 
termed “belligerent rights,’ claiming to have been, at the 
time the property was taken, in the service of a government 
styling itself the Confederate States of America, &c. 

The plaintiff objected to the filing of these pleas, on the 
ground that they were not offered until the cause was called 
for trial on the fifth day of the term, and that no notice had 
been given that such pleas would be offered ; and they were 
no answer to the declaration, but tended to embarrass and 
delay the trial. The defendant in support of the applica- 


*See page 187. 





Judge Loomis of the VI circuit was called to the bench. 
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tion to file the pleas, filed some affidavits to show that the 
attorney who filed the plea of not guilty was not employed 
by them to do so, but that he had done so only as the friend 
of defendants. The court overruled the objections and per- 
mitted the pleas to be filed and plaintiff excepted. The 
plaintiff filed special replications to the three pleas, to which 
the defendant demurred; and the cause was heard upon 
this demurrer at the December term, 1865, when the plain- 
tiff insisted that the pleas were insufficient and that upon 
the principle of going up te the first fault the pleas should 
be overruled. Upon argument the court quashed the pleas 
for want of certain formalities and allegations; without ex- 
pressing an opinion whether the defendants were entitled to 
belligerent rights. The defendant J. V. Williams, then asked 
leave to file three additional pleas of a similar character, 
but containing some matters omitted in the former pleas. 
The court refused him permission to file these additional 
pleas, upon the ground that they were offered too late and 
might delay the trial. The defendant excepted to the opinion 
of the court in quashing the former pleas, and also in refus- 
ing to permit the latter to be filed. 

The defendant by his attorney then moved for a continu- 
ance on the ground of the sickness of the defendant J. V. 
Williams, and his not being able to attend the trial, and that 
one Parson M. Taylor, a material witness, was absent. In 
support of this motion he tendered a letter written by the 
defendant to one of his attorneys, dated four days before 
the calling of the cause, stating his inability, from sickness, 
to be present; and he proved by a witness that he saw the 
defendant at New Creek station the day before the calling of 
the cause, and that he looked as if he had been sick, and. 
he said that he was then sick, but would try and get to 
court if he felt well enough. The subpcena for the witness 
Taylor, duly served, was also produced, and a certificate of 
a physician showing that he was unable to leave home by 
reason of a severe attack of bronchitis. The court refused 
a continuance and a jury was called who rendered a verdict 
for 1,110 dollars with interest from the 4th day of January, 
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1864, against J. V. Williams, but found Charles Williams not 
guilty. | 

There were some other bills of exception taken during 
the progress of the cause, and one on the refusal of the 
court to set aside the verdict and grant a new trial, but they 
do not seem to have been considered by the court, and are 
not further noticed here. 


C. Boggess for the plaintiff in error. 
Stanion § Allison for the defendant in error. 


Brown, President. 

This case involves substantially the same principles fully 
considered and decided in the cases of Hedges vs. Michael, 
Price vs. Lutman, argued at the same term, viz: the ques- 
tion of belligerent rights under which immunity is claimed 
for trespasses committed in aid of the rebellion; and the 
same ruling must be applied here that was there. 

I think, therefore, that the pleas quashed and the pleas 
rejected, the latter of which though more formal were not 
more substantial, contained no justification nor defence to 
the action, and were rightfully rejected by the court, though 
not for the reason assigned for doing it. 

The motion for a continuance of the cause was also prop- 
erly overruled ; for to warrant a continuance the party ought 
not only to show due diligence to procure the attendance of 
the witness, but also the materiality and importance of his 
evidence to the issues to be tried. 

To have a subpeena issued’ and the witness summoned 
and show his absence may constitute due diligence; but 
whether his evidence would be material if present is equal- 
ly important. Nor is it excused by the absence of the par- 
ty, from sickness or otherwise. For it is not to be pre- 
sumed that the witness would prove the case if present, nor 
that the client would prove his materiality if present. The 
fact must be shown, and if not it cannot be taken to exist; 
at least, as against the other party. Once admit the doctrine 
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of presumption, without circumstances to raise a presump- 
tion, in the place of proof, and not only would the proof be 
discarded, but continuances would be had continually for 
absences from many other causes than sickness—if not de- 
sign. 

In the case at bar, suppose the party present but not wil- 
ling to make oath to the materiality of the witness, or sup- 
pose he had directed the witness not to attend, or supposed 
the witness summoned for a show, should a continuance be 
granted? Surely not; and yet if granted in this case, any 
or all of these things might have been true. It is true they 
are not to be presumed so, neither is the converse, whether 
for or against either party. 

I think, therefore, that there is no error in the judgment 
to warrant its reversal by this court, but that it should be 
affirmed with costs and damages to the defen? 


Judge Maxwell concurred. 


JUDGMENT AFFIRMED. 
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Ubeeling. 


Absent, Harrison, J.* 


DEAN VENABLE ée? al. vs. D. CorrMan, ef al. 
July Term, 1867. 


1. Trustees of a church may be appointed or removed, at the instance of the 
proper authorities of the congregation upon motion, after reasonable no- 
tice, in the manner provided fer by the 9th sec., chap. 78, Code 1860, 
without the necessity of a suit im equity. 


2. A charity given fora particular purpose cannot be altered or diverted to 
any other. And when the purpose for which it was created fails, by rea- 
son of the organization to which it was donated ceasing to exist, the 
charity reverts to the donor or his heirs. 


3. An organized church cannot be divested of its property even though a ma- 
jority of its members enter into a new organization which adopts the name 
of the original church; provided the old organization still exists. 


4. The attorney for the M. E. Church at L. gave notice on the 28th day of 
August, 1866, to the trustees thereof, that he would apply to the judge of 
the circuit court of G. county, on the 11th day of September, 1866, for the 
removal of certain of their body, and the appointment of others. On the 
latter day the defendants appeared in court and by their counsel asked 
that the hearing of the motion might be delayed for two days, offering no 
objection to the notice; when it was taken up and heard, and the removal 
of the certain trustees ordered and the appointment of others made. It 
appeared in evidence that, the trustees sought to be removed held for the 
use and occupation of the M. E. Church South, certain church property 
which by deed had been conveyed in 1851 to certain trustees and their 
successors in office for the use of tlie ministers and members of the M. E. 
Church of the United States of America; that this property was within 
the territory of the Baltimore Conference of said church, which confer- 
ence had, in 1845, under the plan of separation between the M. E. Church 
and the M. E. Church South, decided to adhere to the M. E. Church; and 
no vote was proven whereby the congregation of members at L. by a ma- 
jority decided to join the church south; but it was shown that they had 
accepted the ministers from said conference until in 1861. It further ap- 
peared that the Baltimore Conference which met at Staunton in 1861, de- 
clared itself “separate and independent” from the General Conference of 


~ #See page 187. 
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the M. E. Church of the United States, “still claiming to be an integral 
part of the M. E. Church,” and that the same body which met at Balti- 
more in 1862, the place fixed at Staunton for the next meeting, repudiated 
and disavowed the action at Staunton; that many of the members of the 
Baltimore Conference who were at Staunton, though a minority of the 
body, met at Alexandria in 1866, and declared themselves to be the Bal- 
timore Conference, and formally separated from the M. E. Church, and 
attached themselves to the M. E. Church South, to which organization the 
trustees sought to be removed claimed to belong, and for the use of whose 
ministers and members they held the said property: HELD: 


1. That the appearance of the defendants on the day to which the mo- 
tion was returnable, and after it had been called and the notice 
proved, and moving for a continuance of the hearing of it to a cer- 
tain day, when it was heard, without objecting to the notice, must 
be considered as waiving any objection thereto, for want of reason- 
able notice, or if it was otherwise insufficient. 


2. The legal title to the property was vested in trustees for the use and 
benefit of the M. E. Church of the United States, and that until 
legally divested, it must continue to be held as a trust for said 
ehurch so long as it has an existence. 


3. That the conference which met at Alexandria was composed of 4 
minority of the members of the Baltimore Conference proper, and 
was never recognized by the latter, nor any of its proceedings and 
resolutions as the act of the Baltimore Conference; and that by 
reason of the repudiation by the Baltimore Conference at Baltimore, 
in 1862, of the action at Staunton, in 1861, the question of separa- 
tion was left as it stood before the action at Staunton, and the sev- 
erance by the Alexandria Conference of the bond which bound it 
to the M. E. Church did not carry any of the property with it ac- 
cording to the plan of separation agreed on in 1844. 


4. The Baltimore Conference having by its action in 1845 elected to 
remain with the M. E. Church, is conclusive of the question upon 
the congregation of Lewisburg or any part of the same, whether a 
majority or minority, as to their ecclesiastical connection, at this 
period of time, as the purposes and objects of the plan of separa- 
tion, which were the peace of the church and the end of strife, 
would be defeated if after a reasonable time and an election made 
by the proper authorities, the question could be opened and thus 
be shifting from side to side as one party or the other might pre- 
dominate. 


The attorney for the Methodist Episcopal Chuch, on the 
28th day of August, 1866, gave notice to Joel McPherson, 
Thomas Henning, Wallace Robinson, James T. Caldwell, Dean 
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Venable, George Law, Henry Stuart, Patrick Beirne, and David 
K. Spoits, that on Tuesday, the 11th day of September, 1866, 
he should apply to the Hon. N. Harrison, judge of the circuit 
court of Greenbrier county, to remove Dean Venable, George 
Law, Henry Stuart, Patrick Beirne, and David K. Spotis, claim- 
ing to act as trustees of the property of the Methodist Epis- 
copal Church in the town of Lewisburg, and to appoint in 
their stead as such trustees, such persons as might be desig- 
nated or elected by the quarterly conference of the M. E. 
Church, to be held in the district in September following. 
On the said 11th day of September, the motion was called 
up in the circuit court of Greenbrier county by the plaintiff’s 
counsel, and the service of the notice proved, and upon the 
motion of the counsel for the defendants the application 
was continued and set for a hearing on the 13th day of Sep- 
tember, 1866; and on that day on the calling of the motion, 
before the introduction of any evidence, the defendants 
moved to quash the notice and dismiss the proceedings; 
which motion the court overruled. 

The defendants then moved that some responsible person 
should be held as security for costs, and the court sustained 
the motion; whereupon the security was given. The mo- 
tion was then taken up, and the evidence heard and the 
cause argued. The court entered judgment removing the 
tive defendants last named and appointing D. Coffman, Sr., 
D. C. Coffman, Jr., Albert G. Williams, Archibald Lewis, and 
John Fry,, in the stead of the parties removed, and giving 
to them and to the four trustees first named in the notice 
the legal possession of the church property for the use and 
benefit of the M. E. Church. - But an indemnifying bond 
was required to be given by some one or more of the trus- 
tees substituted, to indemnify Stuart and Spotts, to whom the 
church was indebted for repairs, against all pecuniary liabil- 
ity or indebtedness on their part as trustees, on account of 
the church. 

There was but one bill of exceptions taken in the cause, 
which embraced all the evidence submitted. 

The plaintiff offered in evidence a copy of a deed made 





























' COURT OF APPEALS OF WEST VIRGINIA. 813 





July Term, Venable et al. vs. Coffman et al. 1867. 





in 1851 to the “trustees of the Methodist Episcopal Church 
in Lewisburg, and their successors in office,” for two certain 
lots, known as Nos. 62 and 64, on which was erected a brick 
house of worship, “for the use of the ministers and mem- 
bers of the Methodist Episcopal Church of the United States 
of America, according to the rules and discipline which 
from time to time may be agreed upon and adopted by the 
ministers and members of said church at their general con- 
ference in the said United States of America.” Alsoacopy 
of the proceedings of a quarterly conference held in Lewis- 
burg, West Virginia, on the 10th of September, 1866, for 
Lewisburg station, Rockingham district, Baltimore confer- 
ence of M. E. Church, which disclosed a resolution passed 
by the body alleging that the five trustees, Venable and others, 
had become members of another church, and that a major- 
ity of the trustees had failed to have the house of worship 
opened for the use of the members and ministers of the M. 
E. Church, but suffered it to be used by ministers and mem- 
bers of another denomination; and requesting the judge of 
the circuit court to remove the said trustees and appoint the 
persons heretofore mentioned as having been appointed by 
the court. It was also proved that this resolution was passed 
with the knowledge and concurrence of EH. P. Phelps, presi- 
ding elder, and J. S. Byers, preacher in charge of the M. E, 
Church at Lewisburg; and that said quarterly conference 
was composed of certain persons, eight in all, and the two 
Ministers above named. 

It was further proved for the plaintiff by J. S. Byers, the 


preacher in charge, that Phelps, the elder, had some time 


previous to the 10th day of September, 1866, extended his 
(Byers’) jurisdiction as preacher so as to embrace the Pleas- 
ant Hill and Agnes Chapel churches as well as that in Lewis- 
burg; that Byers had been regularly appointed a preacher 
by the Baltimore conference of his church, and assigned to 
the church at Lewisburg; that the latter, together with 
Pleasant Hill and Agnes Chapel, constituted the quarterly 
conference of the M. E. Church of Lewisburg station; that 
generally speaking, there wasa difference between a station 
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and circuit conference; the term circuit applying to a num- 
ber of appointments, but the term station conference not al- 
ways applying to one station, but frequently comprehending 
other appointments at adjacent churches. That the witness 
had been assigned by the Baltimore conference as preacher 
in charge at Lewisburg, but that after his arrival there, 
Phelps, the elder, had added the two other churches to his 
station at Lewisburg; which witness believed to be in ac- 
cordance with the rules and usuages of the M. E. Church, 
That where a preacher was assigned to a single congrega- 
tion his quarterly conference consisted of the official mem- 
bers of his church in connection with such congregation, 
but when other churches were added to a station, their con- 
gregation also formed a part of the quarterly conference; 
part of the trustees sought to be appointed had their church 
connection in Lewisburg, and part at the other churches. 
That his congregation at Lewisburg numbered about sixty, 
all colored except four, and that he had as yet organized no 
classes except colored persons. That before this application, 
the witness had applied to one John Waugh, presiding elder 
of the M. E. Church South, who then had possession of the 
church property, and had been, by him and by the trustees, 
refused permission to preach in the same, and that such per- 
mission was still refused; and that the use and occupancy 
of the church still remained and was claimed by the M. E. 
Church South in the town of Lewisburg, and that witness 
had never preached in the church. 

The plaintiff also proved by EH. P. Phelps, that he was 
presiding elder for Rockingham district Baltimore confer- 
ence M. E. Church, and that it embraced Lewisburg station. 
That the quarterly conference held on September 10th, at 
Lewisburg, was held with his concurrence; that the discip- 
line of his church was contained in a book entitled, ‘ Dis- 
cipline, published in 1864.”* The witness proved that he 





* It was agreed at this point that the authenticated minutes, annual registers, 
disciplines, and proceedings of general and annual conferences of the Metho- 
dist Episcopal Church and the Methodist Episcopal Church South, should be 

ed as evidence in the cause, without being put at length upon the record; 
and the Reporter not having access to these documents is not able to present 
many of the points considered with the fullness they obviously require. 
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had held a quarterly conference with the preacher in charge 
and but one official member, and he was not certain but 
that the presiding elder and the preacher in charge would 
constitute ajregular quarterly conference; that in the absence 
of the presiding elder the preacher in charge was president 
of the body. That according to the discipline of the church, 
trustees might be appointed on the recommendation of the 
presiding elder or preacher in charge; that ordinarily the 
Bishop arranges the charges or circuits, but, in the opinion 
of the witness, it might be done by the presiding elder, who 
is responsible alone to the Bishop for his official acts; that 
he had attached the two country churches to the Lewisburg 
charge the summer preceding, after having given notice tothe 
Bishop; that in making the change he acted according to the 
spirit of the discipline and in view of the necessities of the 
ease, and thought himself justifiable as an officer and a man, 
and also in having convened the quarterly conference on the 
10th of September, 1866, and that the proceedings of that 
body were all had with his concurrence, and in bis opinion, 
were proper and obligatory according to the rules of the 
church; that if there were no quarterly conference in 
Greenbrier that the witness and Byers as preacher in charge, 
would be the proper parties to ask for the appointment of 
trustees, and that they had both desired and recommended 
the removal and appointment of trustees as sought by the 
motion. That regularly, the place for holding a quarterly 
conference was where the last quarterly meeting was held, 
but that at the last quarterly meeting at Chapel Hill, he, 
witness, had given notice, as he thought he had a right to 
do as presiding elder, that the next quarterty conference 
would be held at Lewisburg on the 10th of September. 
That the Bishop had nothing to do with the application for 
the appointment or removal of trustees; and that the church 
in controversy was within the limits of the Baltimore con- 
ference of the M. E. Church, and was claimed, and always 
had been, as the property of that church since the deed of 
1851. The plaintiff also introduced one John Waugh, pre- 
siding elder of the M. E. Church South, who proved his 
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appointment as such by the Alexandria conference in 1866, 
and that the scheme for the separation of his church from 
the M. E. Church was initiated at the Staunton conference 
in 1861, and completed at the Alexandria conference in Feb- 
ruary, 1866. 

The greater portion of the foregoing testimony seems to 
relate more particularly to the character of the proceedings 
by virtue of which the removal and appointment of the 
trustees was sought to be made, and which the court held 
to be regular; and the residue of the controversy turned 
apon the question of the separation of the two branches of 
the M. E. Church, both in 1844 at the general conference, 
and the further separation from the Baltimore conference 
beginning at Staunton in 1861, and completed at Alexandria 
in 1866. In consequence of embarrassments heretofore 
mentioned by the Reporter in a note, a fair understanding 
of the merits of the controversy is difficult of explanation, 
but they appear to be as follows: At the time of the general 
separation of the M. E. Church South from the M. E. Church 
proper, in 1844, it was agreed that within the territory of 
any of the border conferences (and in this cause the Balti- 
more conference was conceded to be a border conference), 
a majority of the society, station or conference within which 
any church property lay, might determine for itself to which 
body it would become attached; and that the Baltimore 
conference at its session in 1845, elected to go with the 
church north, or remain attached to the M. E. Church; and 
it was not proved in this cause that the society or station at 
Lewisburg ever elected to separate from that connection by 
any formal vote cf separatior. Whilst in this connection 
the deed was made to it in 1851. The Baltimore confer- 
ence at its session in 1861 at Staunton, passed the following 
resolution: “Be it resolved by the Baltimore Annual Con- 
ference in conference assembled, that we hereby declare that 
the general conference of the Methodist Episcopal Church, 
held at Buffalo in May, 1860, by its unconstitutional action, 
has sundered the ecclesiastical relation which has hitherto 
bound us together as one church, so far as any act of theirs 
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could do so. That we will not longer submit to the juris- 
diction of the said general conference, but hereby declare 
ourselves separate and independent of it; still claiming to 
be, notwithstanding, an integral part of the Methodist Episco- 
pal Church.” The conference so held at Staunton resolved to 
meet the following year at Baltimore, where it accordingly 
met in 1862, and by a large majority repudiated and disa- 
vowed the protest of the body at Staunton. 

It was proved by one P. S. £. Sizeas, who was a member 
of the conference at Staunton, that he was at the conference 
held at Alexandria in I866; that it was a disputed point 
whether it was the Baltimore conference that met at Alex- 
andria—the Methodist Episcopal Church claiming that it 
was not, and the Methodist Episcopal Church—claiming that 
it was; that there was not a majority of the Staunton con- 
ference of 1861 at the Alexandria conference of 1866; that 
the vote at the latter was unanimous on the separation which 
was there pefected under the name of the Methodist Epis- 
eopal Church South, That the Alexandria eonference met 
at Alexandria on the 8th day of February, 1866, and the 
Baltimore conference at the latter place on the 28th day of 
February, 1866. 

It was further proved that a large majority of the mem- 
bers of the church and congregation, prior to 1861, were 
now connected with the Methodist Episcopal Church South, 
only four having adhered to the Methodist Episcopal Church; 
that the Methodist Episcopal Church South had one hundred 
and thirty-eight white members and about sixty colored. 
That the trustees sought to be removed held the church for 
the use and benefit of the Methodist Episcopal Church 
south. 

The defendants applied to the court below for an order 
suspending the operation of the judgment for sixty days, 
which was granted upon their entering into bond as required 
by law. They then applied for a supersedeas to one of the 
judges of this court, which was allowed on the usual con- 
ditions. They alleged for error in the judgment of the 
court below, the following: 
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ist. That while the ninth section of chapter 78, Code of 
1860, gave the court power to remove and appoint trustees 
by notice of motion, yet the court had no authority to trans- 
fer the property from one church to another by motion; 
that the proper proceeding for the present case was by bill 
in equity. : 

2d. That the notice was served by the attorney for the 
Methodist Episcopal Church, and that in proceedings affec- 
ting the right of property, there must be parties before the 
court capable of suing and being sued; the Methodist Epis- 
copal Church was neither a natural person nor a corporation 
eapable of suing. 

3d. Two of the trustees removed were creditors of the 
church, and by the discipline could not be removed until 
they were paid. 

4th. The quarterly conference recommending the removal 
was irregularly constituted, and had no authority to make 
such order. 

5th. The discipline of the church required that the quar- 
terly conference should be held at the same place where the 
quarterly meeting was held; and here they were held five 
miles distant. 

6th. The opinion of the court was erroneous on the testi- 
mony. 

7th. The notice ought to have been quashed because it 
said that the application would be made to the judge, when 
it should have been made to the court. 


Lamb § Paull tor the appellants. 
Stanton g Allison for the appellees. 


Brown, President. 
This court adopts much of the well considered opinion of 
the circuit court, rejecting such parts as are not approved. 
The court is of opinion that under the 9th section of the 
Code of 1860, p. 412, upon which this motion is founded, 
reasonable notice of the application is all that is required; 
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the defendants below having appeared by counsel on the 
11th of September, when the motion was first called and 
the notice proved, and having asked and obtained a contin- 
uance of the case until the 13th, without offering any objec- 
tion to the notice, ought therefore to be considered as waiv- 
ing all objection to the notice, even if otherwise insufficient. 
The trial of the motion on the day selected by the defen- 
dants, the number of counsel, both legal and clerical, who 
were permitted to appear in their defence, and above all, the 
admission of all the evidence, whether oral or documenta- 
ry, which can be supposed to have any bearing upon the 
case, preclude all idea that any prejudice could have resul- 
ted to the defendants, either from the character of the no- 
tice, or from a trial thereof at that term. 

The court is further of opinion that there is nothing in 
the objection that the plaintiffs in this case were bound to 
proceed by bill in chancery instead of motion. The removal 
or appointment of trustees is an old and well established 
branch of equity jurisprudence, which required no statuto- 
ry enactment to warrant the institution of such a suit, and 
the court cannot presume that by the 9th see. of chap. 78 of the 
Code of 1860, the legislature simply intended to authorize 
a proceeding under the statute, which was in force without 
it. In the opinion of the court, the object of that statute 
was to provide a summary remedy upon motion, by which, 
at the instance of the proper authorities of the congrega- 
tion, and in the exercise of a sound discretion by the court, 
trustees might be removed or appointed upon reasonable 
notice, without the necessity or expense of a regular suit. 

The court is further of opinion that it is clearly shown by 
the evidence that this motion was made at the instance, and 
upon the application of the proper authorities of the church 
at Lewisburg, and that it was necessary to the proper exer- 
cise and enjoyment of their ecclesiastical as well as legal 
rights in the said church. 

The court is further of opinion that by the deed of Feb- 
ruary 5th, 1851, the legal title to the church in controversy 
became vested in trustees for the use and benefit of the con- 
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gregation at Lewisburg in connection with the Methodist 
Episcopal Church of the United States; and that, until le- 
gally divested in some way, it must continue to be held as 
a trust for the use and benefit of the said church so long as 
it continues to have existence; and that if at any time it 
should cease to exist entirely, and thus the purpose for which 
the property was conveyed became completely frustrated, 
that the property in that case would constitute a resulting 
trust in equity, aud revert back to the original donor or his — 
heirs. See 2 Story’s Eq., §§ 1175, 1196, 1200; Supplement to 
U. 8. Dig. (1847), p. 436, § 808; 2 Story’s Eq., § 1191, and 
note, § 1192 Id. 

The court is further of opinion that a charity given fora 
particular purpose cannot be altered or diverted to any other. 
2 Story, § 1175. That an organized church cannot be di- 
vested of its property by even a majority of its members 
who enter into a new organization, although they adopt the 
same name, provided the old organization still exists; and 
that when seceders from an organized church enter into 
such new organization, they forfeit all claim to any interest 
in the former church, and lose all identity with it. Harper 
vs. Straws, 14 B. Monroe, 48. 

The court is further of the opinion that by a resolution of 
the New York general conference in 1844, a plan of separa- 
tion was agreed upon, which, if strictly complied with on the 
part of the church south, would have taken this case out of 
the operation of the principle of Harper vs. Straws, and 
brought it clearly within the principle of Brooke vs. Shack- 
leit, 13 Gratt., 307, which was cited and relied upon with so 
much confidence. 

But the court is furthermore of opinion, that upon the 
facts shown as evidence, the case of Brooke vs. Shacklett is 
an express authority against the appellants, and establishes 
the right of the appellees to the church in controversy. 
That case simply decided that in the case of a border con- 
ference, such as this is, that a separation of the churches 
pursuant to the plan of 1844, that is, by a vote of the majori- 
ty of the society, station, or conference within which the property 


























COURT OF APPEALS OF WEST VIRGINIA. 321 





July Term, Venable et al. vs. Coffman et al. 1867. 








lies, not only established a separate ecclesiastical institution 
in the church thus separating, but carried with it all the 
ehurch domain within the limits of such conference, sta- 
tion, or society. That the vote of such majority, whether ad- 
hering to the original church, or joining the church south, 
not only determined the particular ecclesiastical complexion, 
but the future rights of property in the local church. 


There is nothing to show in this case that the vote of such 
majority has ever been cast, at least, in favor of the southern 
church. Certainly no station or society has thus spoken. 
And the court is of opinion, from the various annual regis- 
ters and other proceedings which were offered in evidence, 
from the genera] conference at New York in 1844, down to 
the Alexandria conference in 1866, that by the vote of no 
majority of the Baltimore conference has the church in con- 
troversy, which undoubtedly once belonged to that branch 
of the original church, ever legally became an appurtenant of 
the Methodist Episcopal church south, or of its local author- 
ities in Lewisburg. It was claimed for the defendants be- 
low, that the process of separation by which they claim the 
church in question, was ‘viliated at the conference in Staun- 
ton in 1861, and consummated by the Alexandria confer- 
ence in 1866. Is this pretension supported by the evidence? 
Whilst the Staunton conference disavowed and strongly pro- 
tested against the doctrine of the old church on the subject 
of slavery, it still declared itself “to be an integral part of 
the said church,” and as such, when it adjourned at Staunton 
in 1861, it resolved that its next general annual conference 
should be held in Baltimore. It, that is, the same Balti- 
more conference which adjourned at Staunton in 1861, met 
pursuant to its adjournment, in conference, at Baltimore in 
1862, and then and there, by the vote of a large majority of 
such conference, this protest or disavowal of the Staunton 
conference was in turn repudiated and disavowed, leaving 
the question, of course, as it stood before. In the proceed- 
ings and resolutions of these conferences for the year 1861 
and 1862, it would be more correct to say, therefore, that, 
VoL, Il. 21 
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the separate organization of the Methodist Episcopal Church 
south, in this department, was both inaugurated and perfected 
by the Alexandria conference in 1866; and at that confer- 
ence, although claimed by the church south to have been 
the Baltimore conference, the record shows that a large ma- 
jority of the Baltimore conference proper were not present, 
and never recognized any of the resolutions or proceedings 
at Alexandria as the act of the Baltimore conference. All the 
Alexandria conference did, therefore, was to sever the ec- 
clesiastical bond which bound it to the parent church, with- 
out acquiring any of the property of that Church according 
to the plan of separation of 1844, or under the_decision of 
the court of appeals of Virginia in Brooke vs. Shacklett, 


The court is further of opinion from the evidence, that so 
far as the Baltimore conference is concerned, that the sep- 
aration or election as contemplated by the general confer- 
ence of 1844, was in fact accomplished in 1845, and resulted 
in a formal resolution by a majority of the Baltimore con- 
ference, to adhere to the northern division of the chureh, 
which settled its ecclesiastical status and carried with it the 
right of property in the church in question. See Annual 
Register of Baltimore conference, p. 20; also Brooke vs. 
Shackletl, 13 Gratt., 307, 325, 326, where the proceedings of 
the Baltimore conference of 1845 are fully stated. 

Nor is there anything in the reeord to show that the 
ehureh at Lewisburg was a border station, within the mean- 
ing of the plan of separation adopted by the general confer- 
ence in 1844; nor that said congregation ever took any aec- 
tion as therein, prescribed, to change its then existing eccle- 
siastical relations by adhering to, or uniting with, the church 
south; but on the contrary thereof, it must be supposed to 
have acquiesced in the action of the Baltimore confer- 
ence, to which it belonged, and that it did so, in fact, is 
proved by the evidence of the presiding elder, Rev. Mr. 
Waugh, of the church south, who was sent in 1848, to the 
Lewisburg church, or station, as minlster of the M. E. 
Chureh, and as such received by it, but who since that 
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time seems to have left it and united with the church south. 
It is further proved by the fact that they received the deed 
for the church property, reciting the trust and use, for the 
M. KE. Church, and excluding the idea of adherence to the 
church south at the date of the deed; and by the further 
fact that it is not even claimed by the parties, or any of 
them, that there ever was any attempt to change the eccle- 
siastical connection from the church north to the church 
south before 1861, when it is said the thing was first inau- 
gurated in the conference at Staunton, and only claimed to 
have been completed by a controverted conference at Alex- 
andria in 1866. Conceding them all that could possibly be 
claimed to legitimate the attempted change of ecclesiastical 
connection from one organization to the other, on the part 
of the Lewisburg station or congregation, and suppose it 4 
border station, and in 1866, in pursuance of the action of 
the Alexandria conference, took action by a vote of the con- 
gregation called by the minister of the M, E. Church, right- 
fully having that church in charge, and upon due notice, 
and after full and fair consideration of the whole subject, a 
large and decided majority of the members resolved to cut 
the connection with the M. E. Church north, and unite 
with and adhere to the church south from thenceforth, and 
conformed their action to this resolve, could that have the 
effect to change the ecclesiastical relations and connections 
of the minority in the same manner, without their consent, 
and against their will? Such would undoubtedly be the 
ease if the act were authorized by the plan of separation 
adopted by the general conference in 1844, but would not 
be the fact if not so authorized. And this depends upon 
the fact whether that plan of separation is to continue open 
and existing for action and counteraction by border stations, 
and ever shifting borders for all time past and future, or 
whether action once taken is final, and the period for such 
action, in a reasonable time, after the plan of separation was 
adopted and executed? 


Upon this point it is most manifest that the plan of sep- 
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aration was a plan of peace, to end strife. And the rela- 
tions of the conferences, churches, stations, and societies 
along the defined and specified border, being once settled 
by the choice of those authorized so to act, by adhering to 
the one side or the other, was final and conclusive, and 
could never after be changed, or counteracted, under, or by 
virtue of that plan and authority. Nor was it contemplated 
to keep the question open to be shifting from side to side, 
from time to time, as one side or the other may have a ma- 
jority. Such a construction would be to defeat the end in 
view—of peace and settlement—increase the dissensions 
among the people, and make confusion worse confounded. 
Upon no hypothesis, then, could the action of any portion 
of the members, whether small or great, influential or not 
so, male or female, black or white, of the Lewisburg church 
change the ecclesiastical connection of that church though 
reduced to a minority, from its former relations and connec- 
tion with the M.E. Church to the M. E. Church south; neither 
could it thereby in anywise whatever, change or affect the 
property held in trust for the use of such congregation. 
The action (if any has been taken) uniting with and adher- 
ing to the church south, could only affect the parties so act- 
ing. They have the power to join whatever church they 
please, however it may be in disregard of the rules and con- 
stitution of the church to which they may have formerly be- 
longed, but they cannot by so doing affect the rights of 
others, nor divert the use of property held in trust for a par- 
ticular and specified purpose, to another and different pur- 
pose, or use. 


The conclusion, therefore, is, that the particular congre- 
gation at Lewisburg, having been a church in connection with 
the M. E. Church, and having never changed that connection 
under the plan of 1844, to the church south, still continues a 
church in its original connection, and is the same church, and 
in the same church connection, as mentioned and described 
in the deed of trust in question. And the proper authori- 
ties of said church having applied for and obtained the re- 
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moval of the appellants, and the appointment and substitu- 
tion of the appellees as trustees in said deed for the uses 
therein mentioned, there has been no injustice done to any 
one, nor is there error in the judgment complained of. 

The judgment, therefore, of the circuit court of Green- 
brier county should be affirmed, with costs and damages to 
the appellees. 


Judge Maxwell concurred. 


ORDER AFFIRMED. 
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Wheeling. 


Absent, Harrison, J., and MAXWELL, J.* 
JoHN Morrow’s adm’r vs. Minter J. BAILEY. 
July Term, 1867. 


1. B. sues M. on a bond for one hundred dollars. B. pleads a warranty of 
soundness in the property for the price of which the bond was executed, 
and that the same was unsound; also a failure of consideration by reason 
of the unsoundness; to which B. replies genarally. On the trial, after 
the bond was introduced by the plaintiff, the defendant introduced a cer- 
tain paper writing purporting to be a receipt signed by the plaintiff for 
certain moneys and bonds, (of which latter the bond sued on was a part), 
paid by the defendant to the plaintiff on the sale of certain slaves, at the 
conclusion of which was the following: “One woman named Eliza and 
her two children Weeden and Howard, all of which I warrant sound and 
the title genuine,” and proved the same to be genuiue; and thereupon the 
plaintiff proved by the same witness who proved the execution of the pa- 
per writing by plaintiff, that he had refused to sign the same until he was 
assured by the defendant that the foregoing clause could not be construed 
into a warranty of soundness; which latter proof was objected to by the 
attorney for the defendant, but the same was permitted to go to the jury: 
HELD: 


That inasmuch as the plea of warranty of soundness was general, 
without saying whether written or unwritten, that when on the trial 
of the issue only, the paper warranty is produced to prove the war- 
ranty pleaded, that it is proper to meet it or avoid it by showing 
that it was fraudulently procured. That until it was produced and 
relied or. at the trial, thé opposite party could not know that such 
use would be made of it, the plea not purporting to be on such pa- 

‘ per. And hence there was no error in permitting the testimony of 
the witness to go to the jury, along with the paper writing, to show 
the character of the transaction—whether fair or fraudulent. 


Minter J. Bailey, for the use of Joseph B. Bailey, brought 
an action of debt in the circuit court of Lewis county, on 








* See 187. Judge MAXWELL was engaged in the cause below. Judge 
Ervine of the V Circuit was called to the bench. 
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the 17th day of March, 1859, against John Morrow. The 
declaration was in the usual form, alleging that defendant 
made his single bill in writing, sealed with his seal, on the 
8th day of September, 1851, promising to pay the plaintiff 
one hundred dollars twelve months after date. The defen- 
dant pleaded payment. and also two special pleas, one char- 
ging that the bond sued on was executed partly in consid- 
eration of the contract price of certain negro slaves, named 
Eliza, and her two children Weeden and Howard, sold by 
plaintiff to defendant; that defendant agreed to give seven 
hundred dollars for the slaves, and had paid him six hundred 
dollars on the contract, and that the bond sued on was the 
residue due on the contract; that the plaintiff had warranted 
the slaves to be sound, but intending to defraud and deceive 
the defendant, knew that they were not sound at the time 
they were sold and warranted, and that the slave Eliza was 
not sound, but was afflicted with divers diseases, whereby 
her value was greatly impaired and the defendant was dam- 
aged to the amount of one hundred and twenty dollars. The 
other plea set forth the facts substantially as above, but 
alleged a failure of consideration in said bond in consequence 
of the diseased condition of the slave Hliza. Both pleas 
were sworn to. 

At the October Term, 1860, the cause was tried and a 
verdict rendered for the plaintiff for the amount of the bond 
and interest, subject to a small credit paid in November, 1857. 

On the trial after the bond was offered in evidence by the 
plaintiff, the defendant offered to introduce in evidence a 
paper writing in the following words and figures: 

“Received of John Morrow, five hundred dollars, and two 
‘bonds for one hundred dollars each, payable in twelve and 
“twenty-four months after date, for three negro slaves, to wit : 
“One woman named Eliza and her two boys, Weeden and 
“ Howard, all of which I warrant sound and the title genuine. 

“Given under my hand, this 8th day of September, 1851. 

“Minter J. Batuey.” 


And introduced WM. C. Hall, who proved the signature of 
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plaintiff to the paper, and that he saw him sign it. Upon 
the cross-examination by the plaintiff, the witness proved 
that the plaintiff refused to sign the paper, believing 
that it would be construed as a warranty of the soundness 
of the slave H/iza, and that plaintiff had refused to sign it 
until the defendant and the witness represented and assured 
the plaintiff that it could not be so construed, and would 
not have the effect of a warranty of soundness, and that 
upon said assurances he had signed it. The attorney for 
the defendant objected to the proof elicited upon the cross- 
examination upon the ground that it was not admissible, or 
if so, it should not have been then introduced, as it did not 
bear upon the admissibility of the paper as evidence to the 
jury, and that the testimony could be again introduced. 


The court permitted the paper to be introduced and read 
to the jury, to be accompanied afterwards, when the defen- 
dant was through, with the testimony of the witness as to 
the representations made by the defendant to induce the 
plaintiff to execute the paper, if the plaintiff desired so to 
do. The defendant then introduced evidence tending to 
prove that.the slave Hiiza was unsound at the time of the 
sale, and the same impaired her value more than one hun- 
dred dollars. ‘The plaintiff then introduced the witness 
fall, who proved the refusal to sign the paper, as before 
stated, until the defendant assured and represented that the 
warranty thereon was as to title and not soundness of the 
slave Hliza, and that plaintiff signed the paper because of 
such representations and assurances. To the admissibility 
of this proof the defendant objected, but the court overruled 
the objection and permitted the testimony to go to the jury, 
and. the defendant excepted. 


The defendant obtained a writ of supersedeas from the dis- 
trict court of the ninth district of Virginia, and the cause 
was transferred to this court by operation of law. 


G. H. Lee appeared for the plaintiff in error, but no ar- 
gument was had in this court. 
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Brown, President. 

This was an action of debt brought by the defendant in 
error against the plaintiff in error, in the circuit court of 
Lewis county, upon a note given for the balance of the 
purchase money of certain slaves. The defendant in the 
court below pleaded specially under the statute, that the 
vendor of the slaves warranted them to be sound, aud that 
one of them, Eliza, was not sound but diseased, by reason 
of which he had sustained damage to an amount exceeding 
the amount of the note sued on, which damage he asked 
to be ascertained and set off against the plaintiff’s demand. 
The pleas being sworn to, the plaintiff replied generally, 
and upon the trial of the issues the defendant offered in ev- 
idence a receipt bearing even date with the note sued on by 
the plaintiff Bailey, for the portion of the price of said 
slaves paid down, also for the note sued on, as given for the 
balance of the price of said slaves, and containing also a 
warranty of the soundness of the slaves. The defendant 
having proved the execution of the said receipt by a witness, 
Hall, it was read to the jury; and thereupon the same wit- 
ness was called and examined for the plaintiff, and further 
proved, that the plaintiff refused to sign said paper until 
the defendant’s intestate, Morrow, assured and represented 
to him that the same was not a warranty of the soundness 
of the said slave Eliza, but only warranted the soundness of 
the title to the said slave, and that he signed said writing 
because of such representation and assurance made by the 
said Morrow and said witness to him, the plaintiff To the 
admissibility of this evidence the defendant, by his counsel, 
objected, but the objection was overruled and the evidence 
admitted by the court; whereupon the defendant excepted. 
The case was submitted without argument in this court, and 
the only error assigned in the petition is the admission of 
the said evidence of the witness Hall. 


Moncure, J., in delivering the opinion of the court in the 
ease of Harrison vs. Middleton, 11 Gratt., 527, said: “If the 
paper was corretly read to the defendant at the time of its 
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execution, his misunderstanding of it could not affect its 
validity. And so far as the evidence offered tends to show a 
mere misunderstanding of the paper, it is wholly immaterial 
and irrelevant to the issue. But if it tends in any degree, 
however slightly, to show that the paper was materially 
misread to the defendant at the time of its execution, and 
that he was thus induced to execute it, the evidence is ad- 
missible.” And this is certainly the settled Jaw of this 
State. 

In the present case it cannot be said that the paper was 
misread to the party executing it, but he was induced to 
sign it against his own understanding and convictions of its 
plain meaning; in reliance upon the representation and as- 
surance of the defendant’s intestate, the said Morrow, and 
the witness Hall, that it contained no such warranty of the 
soundness of the slave. 

This would seem to be a gross and deliberate fraud in the 
procurement of the signature of the party to the paper. 
And what is marvelous in the case is, that a man who un- 
derstood, as the plaintiff seems to have done, (and so refused 
at first to sign it on that account), a paper whose language 
was as plain as could be written or spoken, yet accepted the 
other party’s assurance that when the paper said “ Eliza and 
her two boys I warrant sound,” it meant that he did not 
warrant them sound. Nor is the marvel less that the wit- 
ness, who proves the fraud, should himself have joined in 
the misrepresentation and false assurance. Had this been 
an action upon the warranty, it would seer clear that the 
fraud might be pleaded under the statute. Code 1860, chap- 
ter 172, sec. 5. And it is equally clear, that under the 9th 
section of that chapter the plaintiff might make the same 
defence by way of replication to a plea filed under that act, 

In this case, however, there was no special replication 
setting forth the fact that the warranty mentioned in the 
pleas, was procured by fraud, but a general replication only 
to the pleas, and that not sworn to, as the statute in that 
ease provides. But it must be borne in mind that the plea 
of breach of warranty, is not founded on, nor does it describe 
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the written warranty, by date or otherwise, but avers a war- 
ranty of soundness generally, without saying whether writ- 
ten or unwritten. And upon the trial of the issue only, the 
paper warranty is produced to prove the warranty pleaded, 
and the question here is, whether it can be met in this col- 
lateral way, or avoided by showing that it was fraudulently 
procured. No sufficient reason is perceived why it may not 
be done. Until the paper was produced and relied on at the 
trial, the opposite party could not know that such use would 
be made of it, as the plea did not purport to be on such 
paper. 

I think, therefore, that there was no error in the ruling of 
the circuit court in permitting the evidence of the witness, 
Hall, to go to the jury along with the said paper, as evi- 
dence tending to prove the character of the transaction, 
whether fair or fraudulent. 

The judgment, therefore, should be affirmed, with costes 
and damages to the defendant in error. 





Judge Ervine concurred. 


JUDGMENT AFFIRMED. 
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Wbeeling. 
Absent, Harrison, J.* 


KUYKENDALL & SHERRARD vs. Gipson RuckMAN ei al. 
July Term, 1867. 


1. On a plea of non est factum, by several defendants, to a joint and several obli- 
gation, where the signature of one of the defendants is proven, it is proper 
to permit such proof to go to the jury as against such defendant, but not 
as to the others. 

2. The appellate court will presume that the court below acted properly in 
rendering a judgment upon the verdict of the jury, unless it appear by 
bill of exceptions in which the evidence in the cause is set forth, that 
the same should have been set aside and a new trial granted; or in a bill 
of exceptions to the instructions given or refused, in which the material 
facts proven appear; or on motion in arrest of judgment. 


3. An obligation to pay money “on demand,” is evidence of a present debt, 
and bears interest from its date. 


Kuykendall § Sherrard, merchants, brought an action of 
debt in the circuit court of Hampshire county, for two 
hundred and thirty-nine dollars and fifty-six cents, against 
Gipson Ruckman, Matthew Combs, and Joseph Haines. The 
declaration was filed at the February rules, 1866, and averred 
that the defendants had, on the 15th day of January, 1861, 
by their single bill, sealed with their seals, promised to pay 
the plaintiffs, jointly and severally, on demand, the sum 
above mentioned. The defendants at the May term, 1866, 
pleaded non est factum, and one of the defendants, Gipson 
Ruckman, made oath to the plea. The cause was heard at 
the September term, 1866, and a verdict rendered for the 


*See page 187. 
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plaintiffs for the amount of the bond, with interest from 
January 15th, 1861. 

On the trial of the cause the plaintiffs proved the signa- 
ture of Gipson Ruckman alone, and then offered in evidence 
the bond in controversy, without having proved the signa- 
tures of the defendants Combs and Haines. The defendants 
objected to this introduction, but the court overruled the 
objection, and the defendants excepted. 

The defendants introduced evidence tending to show that 
when the bond in controversy was signed by them, and left 
in the hands of one of the plaintiffs, it was with the under- 
standing that others who were jointly liable for the debt 
originally, should also execute it, so as to become jointly 
liable with the defendants; and thereupon moved the court 
to instruct the jury that, if it believed from the evidence 
that if anything further was to be done to complete the bond 
according to an understanding between the plaintiffs and 
defendants, that it was not the contract of defendants; also 
that, although one of the plaintiffs may have held the bond, 
yet if the jury believed from the evidence that it was so 
held with the understanding that others were to sign the 
bond, that such holding did not constitute such a delivery 
as alone to entitle the plaintiffs to sue on it; and that if the 
jury believed from the evidence that the bond was signed 
by the defendants under an agreement or understanding be- 
tween plaintiffs and defendants that others were to sign it, to- 
gether with the defendants, that then the bond was not perfect 
and was not such as to enable the plaintiffs to recover. The 
court refused to give the instructions asked for by the de- 
fendants, but instructed the jury that, if from the evidence 
they believed that when the defendants executed the bond 
it was agreed between them and one of the plaintifts that 
other parties were to sign the bond before it was binding on 

them, (the defendants in this action), they should find for 
the defendants. The defendants excepted to the ruling of 
the court on the instructions. 


The cause came to this court on a writ of supersedeas 
granted by one of the judges in vacation. 
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Stanton § Allison for the plaintiffs in error. 

This action below was upon a sealed bill, alleged to have 
been executed by the three defendants. 

The defendants pleaded non est factum, and annexed to 
their plea an affidavit of Gipson Ruckman, one of the defen- 
dants, that the plea was true. 

Under the plea and verification the court below decided 
- that the plaintiffs below were not required to prove the ex- 
ecution by the defendants Combs and Haines, and no proof 
was offered as to their signatures. This is the first error 
assigned. 

Section 37, chap. 171 Code 1860, page 713, declares: ‘ No 
plea in abatement, or plea ot non est factum, shall be received 
unless it be verified by oath.” 

The plea was certainly verified by oath—one of the parties 
swearing it was not thei deed—and on this issue was joined. 
The statute does not require the oath of all the defendants 
or obligors, but simply that it shall be verified by oath. 
Who can say that this plea was not so verified? If Ruckman 
had filed a separate plea for himself, and annexed thereto 
his verification, the ruling of the court might be sustained, 
but all the defendants joined in the plea, and it was only 
necessary to annex an affidavit of its truth. It is not re- 
quired even that this should be done by one of the defen- 
dants, but the statute would be complied with, if it were 
verified by an agent or other person. If the affidavit of all 
the parties is required the plea should not have been received, 
but the party making the affidavit should have been required 
to tender his separate plea. 

By the common law rules of evidence the plaintiff was 
required to prove all the signatures, upon the general issue. 
The object of the statute was simply to require an oath 
from some person verifying the plea so as to give some se- 
curity against its being vexatious or frivolous. See Shep- 
herd, Hunter & Co. vs. Frys, 3 Gratt., 442; Kelley vs. Paul, 
3 Gratt., 191; and the act of February 5th, 1828 there cited, 
which is the origin of sec. 38 of chap. 171, which also requires 
‘“‘an affidavit” with the plea putting the signature in issue. 
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It will be seen that the act of 1828 dispensed with proof 
of the handwriting, “unless the defendant or some other 
person shall make affidavit to be filed with the plea, that the 
note, &e., was not made by the person charged therewith.” 
This shows the intention of the Code of 1860, to be simply 
to require an affidavit. See sections 37, 38, 39 and 40 Code; 
and see also Phanys et al. vs. Stration, 9 Gratt., 616, decided 
since the act of February 5th, 1828, was changed to the 
form now found in the Code of 1860, where the court de- 
eide that proof of the handwriting of the defendants was 
not required, because there was no affidavit by the defendants, 
or any of them, putting the execution of the note in issue. 

An affidavit to a plea of non est factum, that the plea is 
true, “according to he best of the affiant’s knowledge and 
belief,” is sufticiently verified. Jackson vs. Webster, 6 Mun- 
ford, 462. 

On a plea of non assumpsit to a declaration against the 
drawer of an order or draft, the plea not verified by affida- 
vit, it is necessary to prove the handwriting of the drawer. 
Kelley vs. Paul, 3 Gratt., 191. 

‘When money is payable on demand, and there is no 
contract or usage requiring it, and the defendant is not a 
wrong-doer, in acquiring or detaining it, interest is only to 
be computed from the service of the writ.” unt vs. 
Keenes, 15 Pickering, 500, 505. 

“If money is due now, but is not payable until some act 
of the promissee, as if payable on demand, then that act 
must take place before any claim for interest can accrue.” 
2 Parsons on Contracts, 381. 

On a note or bill payable on demand, interest is recover- 
able from the time of the demand. Chitty on Bills, page 
664; 2 Stackin, 787. 

A penal bill, payable on demand, carries interest from the 
time of demand. Vaughn vs. Goode, 1 Minor Ala, R., 387. 

Upon a note payable at a certain day, with interest from 
date, the plaintiff is not entitled to interest from date, un- 
less it is demanded in the declaration. Hubbard vs. Blom, 
1 Wash., 70. 
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If the plea was sufficiently verified to put the plaintiff on 
proof of the execution of the note, we suppose there can 
be no escape from the reversal of the judgment. If the 
handwriting of one of the defendants was proved, and the 
bond was admissible against him, yet the record shows that 
the jury found against the other defendants without any 
evidence, and the court rendered judgment on the verdict. 
And we suppose that where upon issue joined, the jury 
find a verdict and the court renders judgment upon it, and ° 
the record shows that there was no evidence at all against the 
. party, that the judgment must be reversed. It is no matter 
how it is made to appear from the record that there was no 
evidence. 

Ordinarily it would not appear without a motion for a new 
trial overruled, and a bill of exceptions setting out the facts 
proved onthetrial. But here there was no necessity for any 
such motion. The declaration contains but a single count, 
which is on the bond. There areno common counts. The 
bill of exceptions shows that there was no proof of the ex- 
ecution of the bond by two of the defendants. No other 
proof would have been competent or admissible. 

It is therefore shown conclusively that the verdict and 
judgment against these two defendants are without any 
evidence to support them. The error would have been no 
more palpable or apparent if a motion for a new trial had 
been made and overruled. 

Where it has been held that a motion for a new trial must 
be made and overruled, to entitle the party to a reversal 
because the verdict was not supported by the evidence, it 
has been upon the ground that without it, the facts proved 
on the trial would not appear from the record. 

Ifere there is no such necessity, and the rule does not apply. 


C. Boggess for defendants in error. 


Brown, President. 

This was an action of debt on a bond payable on demand, 
against three obligors, who pleaded non est jfactum. The 
plaintiffs in the court below, after proving the signature of 
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one of the obligors to the said bond, but without having 
proved the signatures of the other two obligors, offered the 
bond in evidence to the jury, to which the defendants by 
their counsel objected, but the objection was overruled by 
the court and the bond permitted to go as evidence to the 
jury. To this ruling of the court the objectors excepted 
and now assign the same for error in the appellate court. 

The bond was a joint and several obligation, and had the 
obligor Ruckman, whose signature had been proved, been 
sued alone, a recovery might have been had against him on 
the evidence adduced, and since by the statute, Code 1860, 
chap. 177, sec. 19, a like recovery might have been had 
against the same obligor in this action, upon the same evi- 
dence, it was proper to permit the evidence to go to the jury 
for that purpose, and would have been error in the court to 
have excluded it from the jury as required by the defen- 
dants in the court below. 

Had the court been asked to instruct the jury that the 
said bond, so proved against one, and not against the other 
obligors, was only evidence against the one and not against 
the others, it would certainly have been the duty of the 
court to have done so. But no such instruction having been 
asked, no objection can be raised on that account to the 
failure of the court to do what it was not asked todo. But 
the counsel for the plaintitts in error, confidently asks, that, 
“although there was no error in allowing the note to go in 
evidence to the jury because it was evidence against Ruck- 
man, yet how can it be claimed that there was no error in 
the verdict of the jury and the judgment of the court against 
the other defendants, when the record shows that there was 
no evidence against them on the only cause of action set out 
in the declaration?” The answer is: 

First. That the record only shows that the signature of 
Ruckman being proved, the note was offered in evidence, 
without proving the signatures of Combs and Haines, non con- 
stat, but that it was proved before the jury, to have been 
executed by the attorney in fact of Combs and Haines in 
their names, or by Ruckman for them, and in their names, 
VoL, II. 22 
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in their presence, and by their consent, or by any one else 
so in their presence, and by their request, or that they after- 
wards acknowledged the said note to be their act and deed. 

Second. The bill of exceptions does not undertake to set 
out all the evidence in the cause, or all the facts proved, but 
only enough to show the pertinency of the objector to the 
admission of the note as evidence at the time it was offered. 
But non constat, that afterwards in the course of the trial, 
the signatures even of the parties, were not proved. 

Third. No motion was made for a new trial, and the ver- 
dict will not, in the appellate court, be presumed to be with- 
out evidence, but the party must be taken to have acquiesced 
im: it. 

Fourth. No motion was made in arrest of judgment in the 
court below, upon the ground that the verdict was without 
evidence as to the said Combs and Haines, a fact which that 
court might have known, but this court cannot from the 
record as it appears here. 

It would be novel indeed for an appellate court to reverse 
a judgment and set aside a verdict admitted to be right as 
against one of three defendants, as not warranted by the 
evidence as against the other two, when the record did not 
pretend to show all the evidence in the cause, and without 
« motion for a new trial, or a motion in arrest of judgment 
in the court below. 

Another objection is taken to the verdict and judgment 
of the court below, viz: That as the bond was payable on 
demand, it was not due till after demand, and that while 
the suit was demand, yet interest could not be given till de- 
mand, and as no other demand was shown than the suit, 
interest could not be allowed earlier than the date of the 
suit. But the doctrine is now too well settled, otherwise to 
be disturbed. See 6 Rand., 101, Payne vs. Britton; and 2 
Bibb., 99, Cotton vs. Reavill. In the former case, Judge Green 
said: ‘“‘ But an obligation to pay money on demand is evi- 
dence of a present debt payable instanter, and the writ is a 
demand, which entitles the plaintiff to the penalty. The 
interest is allowed, not because the penalty is forfeited, but 
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because the debt was, from the beginning, due and payable. 
However refined the doctrine may be, that the institution 
of the action is a demand which entitles the party to sue, it 
is so convenient and just, and so settled by authority, that 
I yield a ready assent to it.” 

The instructions given by the court embraced substanti- 
ally the instruction asked by the defendants in the court 
below. I think, therefore, that there was no error in the 
judgment of the court below, and the same ought to be 
affirmed. 





Judge Maxwell concurred. 


JUDGMENT AFFIRMED. 
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Absent, Harrison, J.* 


D. C. List, Trustee et al., vs. JAcoB HoRNBROOK. 
July Term, 1867. 


1. A “party wall,” in the legal sense of the term, can only exist in two ways, 
i. e., by contract or statute; the common law creates no such right. It is 
possible, however, that such right might arise by prescription. 

2. There is no statute in this State providing for party walls. 


3. In 1844 a foundation wall was built, one half of which projected or exten- 
ded on the adjacent lot; no contract was made between the lot owners as 
to the cost of such building. In 1860 the party controlling the adjoining 
lot erected a house, using the wall so projecting, and the vendee of the 
party who originally built the wall brought a suit in chancery for contri- 
bution, claiming one-half of the cost of erecting it. Hep: 


1. That when the wall was originally built it must have been done law- 
fully or unlawfully. If the latter, no contribution could be claim- 
ed; if the former it must have been with the assent, express or 
implied, of the adjoining owner, and such assent, in the absence of 
proof of an express contract to pay, could not be stretched into an 
implied contract to pay. For if so it was a promise to pay when 
the wall was built, and hence was a personal covenant and did not 
run with the land. 


. Being a personal contract it was barred by the statute of limitations. 


3. No proof of a contract to pay for the erection of one-half of the 
wall being produced, it only became a party wall from continued 
use after it was adopted by the adjacent lot holder; but no liabili- 
ty arose from such adoption to pay for the original construction 
sixteen years prior; nor could arise except by express agreement. 


The facts in this case are substantially stated in the opinion 
of the president. It is unnecessary to give any of the evi- 
dence produced to prove a contract in erecting the wall, as 


~ #See page 187. 
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the president states that it wholly failed to sustain all the al- 
legations of the bill in that particular. § oe 


%. Jacob for appellants. 
D. Peck for appellee. 


Brown, President. 

Jacob Hornbrook filed his bill in the cireuit court of Ohio 
county, against Daniel C. List, trustee, &c., alleging that 
Benjamim F. Sanborn, before the year 1842, was the owner 
of the east half of lot No. 1 of square 6 in the city of Wheel- 
ing; that the other half of said lot at that time was held by 
Samuel Sprigg and Charles D. Knox in trust for the use of 
Eliza Jane Zane, that the deed of trust gave full power to 
the said trustees or their survivors to build on said lot; that 
the said Sanborn being anxious to improve his half of said 
lot, and the said trustees contemplating to build on said lot 
at some future day, it was agreed between the said Sanborn 
and the said trustees that the said Sanborn should build one 
half of the foundation or cellar wall for the western side of 
his building, and one half of the brick wall of the same 
side of said building on the lot so held by the trustees, so 
that one half of the said wall should rest on the lot of the 
said Sanborn and the other on the lot held by the trustees, 
so that it would answer for a wall for any building which 
the trustees or their successors might erect on their said 
lot; that they the said trustees would pay to said Sanborn 
the one half of the expense of erecting the said wall when- 
ever the trustees should use the same; that said Sanborn 
in the year 1844 erected the wall according to the agree- 
ment, two storys high; that the whole cost of said wall was 
540 dollars and 92 cents; that the trustees who held the lot 
have been several times since changed, so that in 1860 
Daniel C. List was the trustee, who caused a building to be 
erected on the lot, for one side of which the wall erected by 
Sanborn was joined to and used; that Sanborn conveyed 
his said lot and building thereon to Thomas Hornbrook 
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and the said complainant in 1845, and that the said Thomas 
Hornbrook in 1849 conveyed his interest in said house and 
lot to the complainant. The bill then charges that the said 
List refuses to pay the complainant for one-half of the cost 
of the said wall. The defendant List denies that any con- 
tract as charged in the bill was ever made so far as he is in- 
formed, but admits that said Sanborn did build the wall as 
charged; that the wall so built by Sanborn is owned by the 
complainant, and that he the said List as trustee did erect 
the building as charged, joining it to the said wall, but re- 
fuses to pay the complainant anything for the use of said 
wall. The court gave a decree for 270 dollars and 46 cents 
with interest from August 3d, 1864, the time the suit was 
brought, to be paid by the said List out of the rents and 
profits of the building so erected by the said List. 


From this decree the said List as trustee has taken ap- 
peal and asks this court to reverse it. 


The bill claims half the cost of a division wall built by 
those under whom the complainant claims in pursuance of 
an alleged agreement, by the contracting parties to pay the 
same. But no such contract or agreement is proved; nor 
is it proved that there was any agreement to pay by any 
one. 


The case, therefore, as made by the bill, wholly fails, and 
the bill resting on an alleged contract not proved should 
have been dismissed. For it would be a departure in plead- 
ing to decree for the complainant upon some other ground 
than that stated in the bill. 





A party wall, in the legal sense of the term, can only ex- 
ist in one of two ways: either by contract or by statute; for 
the common law creates no such right. It is possible that 
such a right might arise by prescription—but there can be 
no pretence of a party wall by prescription in the present 
ase. There is no statute providing for party walls in this 
State, as in Pennsylvania and New York, and in England, 
act 14 Geo. III, and in France (Code civil). 
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The only possible way then in which a party wall can 
exist in the present case is by contract, but the case disclos- 
es no evidence to establish any such contract at the time the 
wall was built in 1844 or prior thereto. 


When Sanborn, under whom the complainant claimed, 
built the wall, one-half of it on each side of the dividing 
line between the co-terminous lots, he either did it lawfully 
or unlawfully. If the latter he could have no claim to con- 
tribution, and if the former it must have been done with 
the assent, express or implied of the owners of the adjacent 
lot. And such assent, if it existed, in the absence, as we 
have seen, of proof of an express contract to pay, could by 
no possibility be stretched to imply a contract to pay. For 
if so, then it was a contract to pay when the wall was built. 
And such an obligation to pay is purely personal, cannot 
amount to a covenant, does not run with the land, consti- 
tutes no lien on the land. Jngles vs. Bringhust, 1 Dall. 341. 
Hart vs. Kucker, 5 Serg. and Rawle, 1. 


spice 


Such an implied contract or promise to pay would have | 
been barred by the statute of limitations after five vears, | 
and until so barred would have been the ground of an ac-| 
tion at law and not of a bill in equity. But upon the sup- 
position that assent to the building of the wall over the line 
would imply a promise to pay, the next question comes up 
how much? As much as it cost 7. ¢, half the cost of the 
whole wall, or only so much as it might be worth to the 
owner? If the latter it was worth nothing to the owner 
until he should build and join to it, and that was not, done 
in this case till August, 1860—sixteen years after the wall 
was built, and then when so used and joined to the same 
was done under a decree of the court directing the improve- 
ment of the said lot by the trustee. 


But if the implied promise was to be construed to pay 
what the wall, or half of it cost, then the builder might 
absorb the entire value of the lot and more too, by the mag- 
nitude and costliness of the structure he might choose to 
erect on it, unless limited by a special and express agree- 
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ment; butif such express agreement exists, then there could 
be no promise by implication. 

But it is sought to sustain the decree in this case not upon 
the ground of contract express or implied, but upon the 
principle of equitable contribution; and the case of Camp- 
bell vs. Mesier, 4 John. Chy. R. 334, is cited to sustain it.— 
But that case is very different from this. In that case Chan- 
cellor Kent said, “from the proofs in the case it is manifest 
that the wall in question was a party wall.” Now, how it 
became a “party wall’ whether by the statute of New York or 
by prescription or by contract, does not appear. It must 
have been by one or the other of these modes, for it could 
have been by no other, and certain it was a “ party wall.” 
It had remained so long, and had reached such a state of 
‘ruin and decay” as to be “dangerous”’ and “utterly inca- 
pable of being partially cut down.” “It was impossible for 
the plaintiff to rebuild on his lot without taking down that 
whole party wall to the foundation.”’ The other party had 
been requested to join in taking it down and rebuilding it, 
but he refused—forbid it—and threatened to hold the co- 
tenant responsible if it were attempted. The plaintiff, how- 
ever, took down and rebuilt the wall and was compensated 
by the decree of the court for the half of the cost of the 
job. But here in the case at bar was no party wall, as we 
have seen, at the time it was built; and no contract to pay 
for half of it. If it had fallen at any time within sixteen 
years before the trustee List built and joined to it, could it 
have been claimed on any principle of equity that the bur- 
then of rebuilding it should have fallen on those who, up to 
that time, had had nothing to do with it, and had derived 
no use nor benefit from it? Surely not. It has been held 
in New York subsequently to the case of Campbell vs. Mesier, 
that where buildings were destroyed by fire, if one party 
rebuilt the wall it is at his own expense, and the part on the 
other’s land becomes absolutely the property of the latter. 
Sherred vs. Cisco, 4 Sandf.,480. If the doctrine of equitable 
contribution applied as contended for, why not in the re- 
building of walls destroyed by fire? But Chancellor Kent 
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also clearly states the doctrine in the case of Campbell vs. 
Mesier, when he declares that if the party build the party 


wall higher than the original, or of more costly materials | 


and of different nature, he cannot have contribution fo 
the cost of extra height, or more costly material, of a dif- 
ferent nature, but must bear the cost thereof himself. 

Now, if it rest on the ground of equal enjoyment, the 
other party would be as much bound to contribute to the 
excess of height or the more costly material of different 
nature, in the one case as in the other, for he would enjoy 
them as much as the party rebuilding. It is believed no 
adjudicated case can be found that carries the doctrine of 
contribution to the extent claimed for the case at bar. 

Indeed, it is not even claimed in this case that there was 
any party wall till 1860, when the trustee List built and 
joined to the old wall. How could joining to and enjoying 
the use of the old wall standing on his own land raise a lia- 
bility to contribution in this case any more than in the wall 
rebuilt after the fire, or the wall of extra hight or more 
costly material? The utmost that could be claimed for it, 
would be, that after use (if by the fact of use it became a party 
wall at all) the burthen of keeping it in repair when decayed, 
or liability to contribution to that extent only. But surely 
that could never raise an obligation or liability to pay half 
the cost of a wall built sixteen years before. Suppose that 
cost had been paid by the former trustees at the time the 
wall was built, could it be demanded again by a subsequent 
vendee of the lot? And what difference would it make if 
not then paid, but since barred at law, or in equity by lapse 
of time? 


IT admit that a party wall may exist in this State, but = 


must arise from contract express or implied, or from prescrip- 
tion, and after the wall obtains that character, but not before, 
equity will raise the duty and liability to keep the same in 
repair, but not otherwise. I admit also that the wall in 
question after August, 1860, when the house was built on 
the adjacent lot, and joined to it, and it became the subject 
of common use and enjoyment, may become a party wall, 
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and this results from contract implied from that continued 
use. Thenceforth the owners thereof would, as the con- 
sequence of the character of a party wall thus impressed 
upon it, be liable to contribution for repairs, when decay 
supervened from time and use, but no liability thereby then 
arose, nor at any subsequent period could arise, to pay for 
the original construction sixteen years prior, except by ex- 
press agreement. 

From the foregoing views, I am brought to the conclusion 
that the decree of the circuit court of Ohio county was er- 
roneous, and should be reversed, and the bill dismissed, 
with costs to the appellant in both courts. 


Judge Maxwell concurred. 


DECREE REVERSED. 
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Absent, Harrison, J.* 
Joun K. Nicnots vs. Grorar W. Cooper. 
July Term, 1867. 


— 


. The principle upon which equity gives relief in cases of excess and de- 
ficiency in the estimated quantity upon the sale of lands, is where there 
is a mistake; whether the mutual mistake of the parties, or the mistake 
of one of them, occasioned by the fraud or culpable negligence of the 
other 


ts 


. The general rule is that an estimate of the quantity by the parties, whether 
in a contract executed or a contract executory, ought to be taken prima 
facie to have influenced the price. 

3. In a case of mere deficiency in the quantity, the general rule of compensa- 
tion is according to the average value of the whole tract, but where there 
are particular circumstances requiring a departure from the rule, it must 
be in conformity to the facts of the case. 

4, Therefore as an estimated quantity ought to be taken prima facie to have 

influenced the price, so also an estimate of the respective quantities of the 

respective parts, and their respective values must be taken prima facie to 
have influenced the average of the whole. 


on 


. C. sold to N. a certain tract of land, reciting certain boundaries, estimated 
to contain two hundred acres, for twenty-two dollars per acre, forty acres 
whereof were represented to be bottom land; a survey was to be made 
soon thereafter. N. took possession and made sundry payments. Upon 
survey it was ascertained that there were two hundred and ninety-three 
acres within the boundaries recited, only twenty-nine acres, however, were 
bottom lands, leaving a deficiency of eleven of that quality worth ninety 
dollars per acre, and making an excess of one hundred and four acres of 
hill land, worth five dollars per acre. HE.p: 


That N. was entitled to a deduction of the difference between the actual 
amount of bottom land and the amount represented, 7. e., eleven 
acres, at ninety dollars per acre, and the amount of excess, one 


hundred and four acres, at five dollars per acre. 

George W. Cooper tiled his bill in the cireuit court of Ma- 
son county, in August, 1860, against John K. Nichols, asking 
for a specific performance of a contract. He alleged 
the sale of a certain tract of land in Mason county to the 
defendant, estimated to contain two hundred acres, but 


*See page 187. 
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which upon actual survey contained two hundred and nine- 
ty-three acres, at the price of twenty-two dollars per acre. 
He admitted certain payments made by the defendant at 
sundry times. He claimed that the contract was evidenced 
by a certain writing which he filed with the bill, and asked 
a decree for the sale of the land to satisfy the purchase 
money unpaid, and also for the excess of the land over the 
estimated quantity at the contract price of twenty-two dol- 
lars per acre. 

The defendant answered denying that the writing filed 
with the bill was the contract between them, but that it had 
been prepared for the complainant, but had never been ac- 
cepted by him as the agreement between them. That he 
had by verbal contract purchased in March, 1858, from 
complainant, certain boundaries of land supposed to contain 
two hundred acres, forty acres of which the complainant 
had represented to be Ohio bottom land, and the balance 
hill land; and it was with the distinct understanding that 
forty acres of the same was bottom land that defendant had 
agreed to give twenty-two dollars per acre for the whole 
tract. That defendant took possession of the land at the 
time of the purchase, and that the land was to be surveyed 
shortly after that time, when the complainant was to make 
a title bond for the land, and was to make a general warranty 
deed on the first day of April, 1860, That all the writing 
evidencing the contract was a receipt for one hundred dol- 
lars paid by defendant to complainant on the 8th day of 
April, 1858, which recited that defendant had purchased a 
tract of two hundred acres of land of the complainant, ac- 
cording to certain boundaries which were recited, at twenty- 
two dollars per acre, including a growing crop of wheat. 
This receipt he filed with his answer. 

The defendant further answered that he was solemnly 
assured by the complainant that the boundaries described 
in the receipt contained forty acres of bottom land, and 
that it was this assurance that induced the defendant to give 
so large a sum per acre, as the hill land was not worth over 
five dollars per acre. 
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Upon actual survey it appeared that the boundaries reci- 
ted in the receipt above mentioned, contained two hundred 
and ninety-three acres, of which only twenty-eight acres 
three roods and thirty-two poles were bottom land; showing 
a deficiency, according to the claim of the defendant, of, in 
round numbers, eleven acres of bottom land, and an excess 
of hill land of one hundred and four aeres; the former 
quality was proven to be worth ninety dollars per aere, and 
the latter five dollars per acre. 

The court below decreed the specific performance of the 
contract as claimed by the complainant, and required the 
defenaant to pay the contraet price of twenty-two dollars 
per acre for the excess over the estimated quantity. 

The defendant appealed to this court. 


B. H. Smith for the appellee. 


Brown, President. 

This was a bill to enforce specific performance of a con- 
tract for the purchase of land. The land is described ina 
receipt given by the vendor to the vendee at the date of the 
contract, for part of the purchase money, the price per acre, 
viz: twenty-two dollars, and the quantity, viz: two hundred 
ueres more or less, are also stated in the same paper. The 
evidence in the case also shows that the tract is made up of 
two distinctive parcels, viz: the bottom land, with the grow- 
ing crop of wheat on it, and the hill land in forest. These 
two parcels are shown to be of widely different values. The 
former was represented by the vendor and understood by 
the purchaser to contain about forty acres, and the latter the 
complement of two hundred acres. The price agreed per 
acre was clearly a compound of the two values and the 
relative quantities. The value of the hill land according to 
the weight of testimony in the cause, was five dollars per 
acre, and the bottom land and the growing crop of wheat 
on it, ninety dollars per acre. Upon actual survey made in 
the cause the whole quantity is found to be two hundred 
and ninety-three acres, of which only twenty-eight acres 
three roods and thirty-two poles, in round numbers say 
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twenty-nine acres, were bottom, and the residue, viz: two 
hundred and sixty-four acres, were hill land. Thus making 
a deficiency of eleven acres of bottom land and growing 
crop of wheat, and an excess of hill land of one hundred 
and four acres. The decree complained of adopts the con- 
tract price of twenty-two dollars per acre for the excess over 
the estimated quantity, and the question is, is that the cor- 
rect rule to apply in this case? 

In the case of Blessing vs. Beatty, 1 Rob., 287, judge Bald- 
win delivering the opinion of the court, said: ‘The prin- 
ciple upon which equity gives relief in cases of deficiency 
or excess in the estimated quantity upon the sale of lands, 
[ understand to be that of mistake; whether the mutual 
mistake of the parties, or the mistake of one of them occa- 
sioned by the fraud or culpable neglect of the other. If 
the parties, relying too much upon the estimated quantity, 
go on to adjust the consideration by that criterion, and it 
turns out that the estimate is erroneous, the mistake is un- 
doubtedly one which must be corrected.” That such cases 
require relief in equity is well established by that case and 
the authorities there cited. The learned judge continues: 
“In the absence of all direct evidence, the safest general 
rule, I think is, that an estimate of the quantity by the par- 
ties, whether in a contract executed or a contract executory, 
ought to be taken prima facie to have influenced the price, 
for quantity is usually an important element of the agree- 
ment and can hardly be supposed to have been disregarded 
by the parties, or to have been unmeaningly stated by them 
in a solemn contract.” 

In case of a mere deficiency in the quantity, the general 
rule of compensation is according to the average value of 
the whole tract; but where there are, as in the present case, 
particular circumstances requiring a departure from that 
rule, it must be done in conformity to the facts of the case. 
And as has been said, “‘an estimate of the quantity by the 
parties ought to be taken prima facie to have influenced the 
price,” so also an estimate of the respective quantities of 
the respective parts and their respective values must be ta- 
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ken prima facie to have influenced the average price of the 
whole. Indeed, nothing could be clearer than the propriety 
and necessity for such modification of the general rule in its 
application to a case like the one under consideration. To 
require a purchaser to lose half his bottom land and grow- 
ing crop of wheat, worth ninety dollars per acre, and have 
to take an excess of double the quantity of hill land in for- 
est, worth only five dollars per acre, and pay for it the same 
price of the estimated quantities, would be to sacrifice fact 
to fiction and practical experience to theory. 

I think, therefore, that the decree of the circuit court 
should be reversed, with costs in this court to the appellant; 
and the cause should be remanded to the circuit court of 
Mason county, to be further proceeded in, with instructions 
to compel the specific execution of the contract, with com- 
pensation for the deficiency and excess in the quantities of 
said parcels of the land respectively. That is to say, the 
said vendor Cooper, is to be required to convey to the said 
purchaser Nichols, the land embraced in the said receipt, 
(exhibit A), and described and bounded in the report of 
surveyor Pullen, as follows, viz: ‘‘ Beginning at the military 
corner on the Ohio river bank, thence down the river bank 
N. 40° E., 603 poles to a cross fence; thence N. 39° 30’ E., 
passing a corner made by J. J. Polsley in his survey of 
Nichols’ land at 48 poles, 52 poles and 4 links to a stake, 
where the hickory stake mentioned in the said receipt for- 
merly stood; thence leaving the river N. 56, W.79 poles to 
a white-oak stump shown by G. W. Cooper as the stump of 
the white-oak mer.tioned in the receipt; thence 8. 81 W. 57 
poles to a stake inside of Mrs. Nace’s field; thence 8S. 20 
poles to a white-oak military corner, and thence with mili- 
tary line 8. 87° 30 E. 569 poles to the place of beginning— 
containing 293 acres.” Cooper’s said deed to contain a cov- 
enant of general warranty, with his wife’s relinquishment 
of dower to be properly acknowledged for record, and 
stamped and filed in the cause, of which the said Nichols 
to have notice. And said vendee Nichols to be required to 
pay to the vendor Cooper, within thirty days after the filing 
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of such deed and notice thereof, the purchase money of said 
land, viz: the sum of four thousand four hundred dollars, 
that being the amount of two hundred acres at the contract 
price of twenty-two dollars per acre, with interest thereon 
from the first day of April, 1858, till paid, subject however, 
as of the said first day of April, 1858, to a credit of four 
hundred and seventy dollars, that being the amount of the 
difference between the values of the deficiency in the bot- 
tom land and growing wheat crop, and the value of the ex- 
cess of hill land. And also subject to the further credits of 
moneys paid by the purchaser to the vendor upon the said 
land, as follows, to wit: one hundred dollars paid March 
24th, 1858; one thousand dollars paid April 22d, 1858; four 
hundred dollars paid July 15th, 1858; three hundred and 
twenty-five dollars and 12} cents paid July 15th, 1859; seven 
hundred and five dollars paid July 15th, 1859; and thirty 
dollars paid September 5th, 1859. And that the said J. K. 
Nichols be further decreed to refund to the said G. W. 
Cooper the amount of any taxes paid by the latter for the 
former on said land since he become the purchaser in pos- 
session thereof. And that upon the failure of the said J. 
K. Nichols to pay the said moneys as required, that a com- 
missioner be appointed to sell the land, upon the usual terms, 
for that purpose. But since the said G. W. Cooper has 
tendered to the purchaser Nichols, no such deed-as above 
required, as he should have done, and the said purchaser 
Nichols was not bound to pay the balance of the said pur- 
chase money without receiving such deed, nor until the just 
and equitable compensation for the said deficiency and ex- 
cess respectively, was adjusted and allowed by the said 
Cooper, the latter is not entitled to a decree for his costs 
against the said Nichols in the court below. 






Judge Maxwell concurred. 


DECREE REVERSED. 
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Wbeeling. ° 
Absent, HArRIson, J.* 
Ienatius Cosa@ray vs. MICHAEL Core. 
July Term, 1867. 


1. Where a deed for land is made to A which is not recorded, if B have 
knowledge of such deed and especially further knowledge that the land 
was claimed by and had been in possession of A for a long time prior to 
a deed to B from the grantor of A, a deed by the grantor of A to B for 
the same land, although recorded, vests no title to the land in B. 


2. In a suit for partition of land where one of the defendants, who is a hus- 
band, is entitled in his own right or as tenant for life in right of his wife 
to all the residue of the land, except what was decreed the complainant, 
and the wife dies pending the suit, and her heirs who are his chil- 
dren are made parties defendant, it is error for the court below to under- 
take to determineas between the heirs who were thus made defendants, their 
respective rights and interests and make partition between them, wholly 
unasked by any of them. 





3. D, by his last will, devises land to the children of his daughter J, who mar- 
ried B by whom she had five children, three of whom died without issue 
and unmarried after the death of the testator, HeELp: 


That the interests of the three deceased children in the land passed by 
the statute of descents to their father B and not to their two sur- 
viving sisters. 


At the June rules, 1856, Michael Core filed his bill in the 
circuit court of Monongalia county, Virginia, against Ignatius 
Cosgray and Elizabeth his wife, Daniel Diamond, Henry Dia- 
mond, Abraham Shriver and Isaac Wharton, in which it was 
alleged that Daniel Diamond, late of Fayette county, Pennsyl- 
vania, made his last will and testament and departed this life; 
that said will on the 23rd day of January, 1827, was duly 
proven and admitted to record in the probate court of said 
county of Fuyeite, and a duly authenticated copy thereof had 
been produced in the county court of Monongalix county, 





ae ke es 





* See page 187. 
VoL. Il. 23 
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Virginia, and there admitted to record as a valid will of 
Jands; that said will directed that a certain tract of land 
lying in said county of Monongalia should be sold, if neces- 
sary, to pay the debts of the testator, but that these debts 
having been satisfied without a sale of said land, the same 
became subject to another provision of said will directing 
that the same be equally divided among testator’s children, 
to wit: Daniel Diamonl, Henry Diamond, Catherine Smilie, 
Jane Barnes, and Elizabeth Cosgray ; and that the children of 
his daughters Catherine Smilie and Jane Barnes should hold 
respectively per stirpes instead of their mothers; that Samuel 
Smilie, a son of said Catherine, by inheritance and by pur- 
chase, became entitled to one-fifth and one-fourth of one-fifth 
of said land, which he had conveyed by two separate deeds 
to the complainant Core ; that said complainant had also ob- 
tained title to one-fifth and one-third of one-fifth of said land 
by deed from the children and heirs of Jane Barnes, and that 
the remainder of said tract of land belonged to the defen- 
dant Ignatius Cosgray in his own right and in right of his 
wife; that said tract contained about 714 acres and lay 
adjoining other lands of the complainant; that said Jgnatius 
Cosgray has sold 11} acres of said land to the defendant 
Shriver, and 50 acres thereof to the defendant Wharton. 
Partition of said land was prayed for between the com- 
plainant and the other parties entitled thereto. Copies of 
the will of Daniel Diamond the testator, and of the deeds under 
which complainant claimed were filed as exhibits with 
the bill. Process was duly served upon the defendants Cos- 
gray and wife and Shriver and Wharton, and order of publi- 
cation duly taken against the defendants Henry and Daniel 
Diamond. 

At the spring term, 1857, of said circuit court, the de- 
fendants Cosgray and wife filed their joint answer to the bill 
of the complainant in which it was alleged that said land 
was of little value at the death of the testator and the title 
thereto involved in law, in consideration of which it was 
verbally agreed by and between the several devisees of the 
testator and respondents, that respondents should have said 
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land for certain sums then agreed upon, which respondents 
had long since paid, and respondents were to take possession 
of the land, pay the taxes thereon and defend the title 
thereto which was then threatened. And that more than 
twenty years before the institution of this suit the respon- 
dent Cosgray by himself and his tenants took possession of 
said land and continued to hold such possession up to the 
present time, made valuable improvements thereon, paid the 
taxes and defended the title thereto, and that respondents 
having enjoyed the peacable and undisturbed possession of 
said land under a 4ora fide claim of right for more than fif- 
teen years before the institution of this suit, title vested by 
operation of law, in respondents to said land, and wasa bar to 
the recovery of the complainant; that respondents being 
apprehensive of some difficulty under the verbal arrange- 
ment made with the devisees aforesaid, proceeded to obtain 
from most of them agreements in writing in accordance 
with the verbal ones; one from Samuel Smilie, son of Richard 
Smilie, for his share in his grandfather’s land, being one-third 
of one-fifth of said tract, dated 25th of May, 1846; a deed 
dated 6th of March, 1847, from William Smilie, son of Richard, 
and Jane his sister to respondents for all their interest in 
said land, being two-thirds of one-fifth thereof. On the 
8rd of April, 1849, Daniel Diamond, son of testator, and his 
wife conveyed their share of said land to respondents, re- 
spondents also obtained from Daniel a son of Henry Diamond 
son of testator a deed for his interest, being the one-half of 
one-fifth, his sister Margaret who married Westall Barnes 
being entitled to the other half of said fifth, which also re- 
spondents claimed to have purchased ; that on the 2nd day of 
March, 1849, James Barnes aud Jane his wife, late Jane Dia- 
mond. sold and conveyed to respondents one-fifth of said 
land, one-half in their own right by purchase from their 
daughter Ann and the other half as guardian of their daugh- 
ter Hannah Barnes in right of her mother, by virtue of which 
purchase, conveyances and agreements respondents claimed 
vested in them title to the four-fifths of the whole tract, and in- 
cluding respondent Elizabeth's one-fifth, entitled respondents 
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to the whole tract. It was also charged in the answer that 
complainant had knowledge that respondents had purchased 
and paid for said land and had enjoyed the same for the term 
aforesaid and made valuable improvements thereon, and 
finding that respondents’ title papers were not recorded, 
procured a deed from one Samuel Smilie and wife on the 6th of 
December, 1865, purporting to convey the one-half of one- 
fifth of said land to complainant, and two days afterward to- 
wit on the 8th day of December obtained another deed from 
said Samuel and wife purporting to convey three-fourths of 
one-fifth of said land to him, and on the 21st of the same 
month complainant obtained from Westull Barnes and wife 
a deed purporting to convey to him one-half of one-fifth and 
trom John Corothers and Elizabeth his wife, late the wife of 
Henry Diamond, for one-third of one-fifth of said land. Re- 
spondents charged that, complainant had means of knowing 
and did know that respondents long before had purchased 
all the respective interests in said land for which he (com- 
plainant) had obtained deeds, &c. Respondents filed with 
their answer the exhibits therein referred to, and at the No- 
vember term, 1863, of said circuit court a decree was entered 
in said cause appointing commissioners to partition said 
land between the complainant and defendant Cosyray, and to 
assign to the complainant one-fifth and three-fourths of one- 
fifth of said tract absolutely, and also one-half of one-third 
of other one-tifth to be held by him for and during the life 
of Elizabeth Corothers, wife of John Corothers widow of Henry 
Diamond, deceased; and that they assign the residue of said 
tract to the defendant Cosgray, being three-fifths and one- 
fourth of one-fifth : one-fifth for life in right of his wife, one 
other fifth for life under his deed from Daniel Diamond, son 
of testator, to his wife, Elizabeth, and for life in right of his 
wife, one-half of one-fourth of one-fifth in his own right, 
and one-fourth of one-fifth under his deed from James Barnes 
and his wife Jane, to him and his wife Elizabeth which they 
derived by purchase from their daughter Ann, one-fourth of 
one-fifth under his purchase from Samuel Smilie on the 26th 
of March, 1846, the same being conveyed by deed dated 6th 
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of March, 1847; the said share of said Cosgray being subject 
to the said half of one-third of one-fifth for and during the 
life of the said Elizabeth Corothers. And at the February 
term, 1864, from an affidavit filed in the cause it appeared 
that defendants Elizabeth Cosgray and Isaae Wharton had de- 
parted this life more than two years prior to said term, it was 
ordered that the cause be revived against their heirs by 
scire fucias or other due process of law, which was accord- 
ingly done. And at a circuit court held on the 14th of Feb- 
ruary, 1866, John Cosgray, son of Elizabeth Cosgray, deceased, 
filed his answer and adopted substantially the joint answers 
of his father and mother as part of his answer. 

At the February term, 1866, the commissioners hav- 
ing made report, a decree of partition was entered in pur- 
suance of the decree of the November term, 1863, assigning 
to the complainant in fee (the widow of Henry Diamond hav- 
ing departed this life,) 227 acres of said land, and to the 
heirs of Jgnatius Cosgray the residue of said tract in fee sim- 
ple, being 441 acres, excepting such portion thereof sold to 
Wharton, and excepting the life estate of said Jgnatius Cos- 
gray in said residue as indicated by the decree of Novem- 
ber, 1863. From the evidence of Jsaae Wharton taken in 
the cause it appeared that witness saw Samuel Smilie at the 
house of complainant and in the presence of complainant, 
he, (witness,) asked said Samuel Smilie if he was not the man 
who had sold his interest in said land to defendant Cosgray 
for a young horse. Complainant went out of the house on 
an errand and witness went out after him, and told him that 
that was the man that sold his interest to Cosgray for a horse. 
James Barnes, a witness sworn for the defendants, testified 
that he married June, a daughter of the testator, and had by 
her five children, to wit: Ann, Jane, Christianna, James and 
Hannah. Ann and Hannah are the only two now living. 
But two of said children were born at the death of the tes- 
tator; the three children who are dead all died since the 
death of the testator in infancy and without issue. Witness 
bought the interest of his daughter Ann and her husband, 
(who married a man by the name of Abrams,) and sold it to 
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Ignatius Cosgray to whom witness executed a deed. Henry 
Diamond, son of testator, had three children, Daniel, Margaret 
and Elizabeth; Margaret married Westall Barnes, and Elizabeth 
died before the testator. 

From the decrees of the November term, 1863, and of 
the February term, 1866, rendered in this cause by the cir- 
euit court, the defendant appealed to this court. 


Philip H. Keck for the appellant. 
George H. Lee for the appellee submitted in substance the 
following argument: 


The appellee claims one-fifth and three-fourths of a fifth 
of the land in controversy and this quantity has been de- 
creed him by the court. 

The appellant claims the whole land: 

1. Under verbal agreements with those entitled under the 
will of Daniel Diamond the elder, in pursuance of which he 
paid the amounts stipulated and took possession of the land, 
which possession he has held adversely for a time sufficient 
to constitute a bar under the statute of limitations. 

2. Under certain written contracts with and deeds from 
those entitled under the will of the said Diamond, of which 
the appellee had notice at the time of his purchase from 
Barnes and wife and Samuel Smilie, and which therefore 
gave him the better equitable title. 

The alleged purchase by verbal contract shortly after the 
death of Daniel Diamond is utterly unsustained by proof 
and is wholly improbable. That he should have made a 
purchase of a large and valuable tract from the numerous 
parties entitled, some of whom were infants and some mar- 
ried women, without taking any writing from any of them 
and without being able to say how much he was to give for 
any share is a very incredible story indeed, and we find him 
as late as 1853 buyiug in shares of the land which he says he 
had bought and paid for so many years before and of which 
he had held undisturbed possession for so long, and paying 
considerable sums of money for the same. But the evi- 
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dence clearly disproves this pretension. It shows that he 
was not claiming adversely to the others jointly interested, 
but was acting for them as well as for himself. It shows 
that the relation subsisting between them was that of joint 
owners, and that this relation remained unchanged except 
as the appellant and appellee purchased in the rights 
of some of those entitled. From this and the other proofs 
in the cause it plainly appears that on taking possession of 
the land, putting tenants upon it, paying taxes, &c., he was 
acting on joint account of himself and the others entitled 
under the will of Daniel Diamond, and that his possession 
which was in no seuse that adversary possession as to them, 
could serve to found a claim to the land under the statute of 
limitation. The possession of one joint owner will not be pre- ° 
sumed to be adversary to the others. It must be distinctly 

proven to be such. The claims of the parties must therefore 

beregarded as unaffected by this pretended verbal purchase of 

the appellant from the original devisees of Daniel Diamond, 

and each party must make out his title to the interest claimed 

by him: by the deeds and other written evidence of title ex- 

hibited by them. 

In behalf of the appellee it may not be necessary to ques- 
tion the right of the appellant to three-fifths and one-fourth 
of another fifth of said land although his title to the same is 
extremely vague, imperfect and in part wholly unproved. 
But as to the remaining fifth and three-fourths of a fifth it is 
insisted that the appellee shows a clear, legal title, and that 
the same is not affected by any equity successfully asserted 
on behalf of the appellant. 

The appellee claims one-half of one-fifth of the land un- 
der the deed from Westall Barnes and Margaret his wife, 
dated 21st of December, 1855. It plainly conveyed that in- 
terest to him. It was duly acknowledged by both grantors 
and the acknowledgement certified as required by the 
statute. The female grantor Margaret was one of the two 
surviving children of Henry Diamond, who inherited from 
him his fifth of the land devised to him by his father Daniel 
Diamond, and her deed therefore made with the concurrence 
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of her husband passed to the appellee her half of this fifth. 
The claim therefore to the half of this fifth is plainly indis- 
putable. 

The other half of the fifth decreed to the appellee is 
claimed under the deed (the first deed) from Samuel Smilie 
and wife to him, dated 6th of December, 1855, and Smilie 
claimed the same under a deed from Wm. H. Bowell and 
Hannah his wife, dated 5th of December, 1855. The female 
grantor Hannah was one of the two surviving children of 
Jane Barnes, who was a daughter of the testator Daniel 
Diamond, and to whom by a codicil to his will he gave the 
share of his estate which would otherwise have fallen to their 
mother. The other three children of Jane Barnes had died 
in infancy, unmarried, childless and intestate. For the ap- 
pellee therefore it is claimed that as the estate was derived 
from their grandfather, upon the death of the three who 
died in infancy, it passed to the two surviving children on 
the part of the grandfather, Anne and Hannah, and did not 
descend to their father James Barnes as their heir at law. 
Code of Va., chap. 123, §9, p. 579. Upon the true construc- 
tion of the statute it seems clear that an estate derived from 
a grandfather is as much within the statute as an estate de- 
rived from the father. The reason would be the same in 
both cases, and it is submitted that the former case is as 
clearly within the equity of the statute as the latter is within 
its terms. By the term “children” in a devise grand- 
children are always included. 2 Jarman on Wills, p. 75, et seq. 
By the term “parent” a grandfather should on the same prin- 
ciple e converso be held to be included. But it is said that 
by the devise in the will of the.testator Daniel Diamond, to 
the children of his daughter Mrs. Barnes, only the children 
who were born at the death of the testator would take, and 
that those born afterwards would be excluded. It is a ques- 
tion of the intention of the testator, and it is submitted that 
it was not the intention in this case to confine the devise to 
those of the children who happened to be in life at the death 
of the testator. The property was not to be divided until 
the death of the testator’s wife Christianna. She survived 
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the testator and for ought that appears in the record, and 
indeed the record fairly proves that all the children of Mrs. 
Barnes were born during her lifetime and before the time 
when the property was to be divided. The testator in pro- 
viding for the children of his daughters Catherine Smilie 
and Jane Barnes uses language which is certainly broad 
enough to embrace all who should be in life at the time the 
division of the estate was to be made. He could have no 
motive and nothing shows an intention on his part to dis- 
criminate between the grandchildren who might be in life 
at his death and those born afterwards; and the rule appears 
to be well settled that where there is a gift to children to 
take effect after the expiration of a previous estate carved 
out of the subject, all the children in being at the period of 
distribution whether born before or after the death of the 
testator, will take; 2 Jarman on Wills, p. 75, et seq., and cases 
cited in Notes, 2 Lomax Ex. 

The cases of Martin vs. Kirby, 11 Gratt., 67, and Hansford 
vs. Elliott, 9 Leigh, 79, cited by the counsel for the appellant, 
prescribe the rule for the class of cases to which they apply 
but they certainly have no application to this case. They 
relate to the force and effect of words of survivorship on a 
devise or bequest and the period to which they relate where 
the testator has failed distinctly to point out the period in- 
tended. No question of that kind arises here. The plain 
meaning of the testator was to embrace at least all the chil- 
dren of his daughters who should be in life when the period 
of distribution arrived, and when the question should arise 
who were to take. 

It is submitted therefore that Hannah Bowell’s right to 
take as one of the children of Mrs. Barnes cannot be ques- 
tioned, and that upon the death of the three children of her 
mother in infancy, the whole fifth passed to her and to her sis- 
ter and that by her deed to Samuel Smilie, her half of this 
fifth passed to him. 

But we will ask how can the appellant be heard to contest 
her title? He himself claims this share under her. He 
produces and relies upon a deed from James Barnes and 
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wife to himself and his wife, by which Barnes undertakes to 
convey to him Hannah’s share in the land (one-half of one- 
fifth) as her guardian. UHaving accepted this deed and 
claiming in this cause Hannah Barnes’ share under it, he 
comes with a very ill grace to say that she had no share and 
attempt to defeat the deed made by her with her husband 
W. L. Bowell, after she became of age, to Smilie the vendor 
of the appellee. So with regard to James Barnes, the father 
of Mrs. Bowell. He never denied her right to a share in 
this land. He did not claim that she was excluded because — 
born after the death of Daniel Diamond, nor did he suppose 
that he took the shares of the infant children that died, in 
the real estate, though he seems to have claimed their 
interest in the personal estate. In his deposition he 
states that he did not consider he had any interest in the 
land in dispute, and he speaks of a verbal contract 
made with her for the purchase of her interest in the land 
in controversy then called the Dunkard land. He doubt- 
less knew that Hannah though born after the death of 
Daniel Diamond, was born before the death of his widow, 
the time appointed for the distribution of the estate. And 
that this was the fact is very clearly to be deduced from what 
is stated as to the death of old Mrs. Diamond, though the 
exact time of her death is no where stated in the record. It 
appears from the deposition of Barnes that she was living 
until after Smith Smilie (a son of Catherine) left this coun- 
try, and from the testimony of Roderick, Smith Smilie did 
not leave the country earlier than 1840. Degarman and James 
Roderick make it later, but are not precise as to the time. 
It may therefore be fairly assumed that old Mrs. Diamond 
was living at least until the spring of 1840, and probably 
longer. Now it is certain Hannah was born some time be- 
fore that; she was about twenty years old when she made 
the verbal sale of her interest to her father, and she was of 
age and married when she and her husband made the deed 
for the land in 1855. Clearly therefore she was born before 
the death of her grandmother and the time for the distribu- 
tion of the estate. 
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It is searcely necessary to say that James Barnes acquired 
no title to Hannah’s interest by this verbal contract made 
with her when she was under age, and that no title did or 
could pass from her to the appellant by the deed which 
he undertook to make for her as her guardian; even the 
fact that he was her guardian is not proven in the case. 

The case of Armstead vs. Dangerfield, 3 Munf., 20, is re- 
ferred to by the counsel for the appellant. That case only 
decided that by a devise to children generally (of the testa- 
tor) a posthumous child will not be regarded as so included 
as to prevent it from claiming the benefit of the provisions of 
the statute in favor of pretermitted children, but it in no man- 
ner touches the question arising in this case. 

It is submitted therefore that the appellee clearly shows 
title to one-half of one-fifth of this land under the deed from 
Westall Barnes and wife, and to another half of one-fifth 
under the deed ot Samuel Smilie and wife of the 6th of De- 
cember, 1855, (his first deed), conveying the interest of 
Hannah L. Bowell, constituting together the one-fifth men- 
tioned in the decree and allotted with three-fourths of an- 
other fifth to the appellee. 

Then as to the remaining three-fourths of a fifth thus al- 
lotted. Catherine Smilie, a daughter of the testator Daniel 
Diamond, and to whose children he gave one-fifth of his 
estate at the death of their grandmother (his wife), appears 
to have had six children, two of whom died quite young, 
leaving four surviving, Samuel Smilie, William Smilie, Jane, 
the wife of John Dickeson, and Smith Smilie, each of whom 
was entitled to an interest of one-fourth of a fifth in the 
land in controversy. By contract dated on the 25th of May, 
1846, Samuel Smilie agreed to sell his interest (which was 
as stated a fourth of one-fifth) to the appellant, and by deed 
dated the 6th of March, 1847, he subsequently conveyed this 
interest to the appellant. About this there is no controversy; 
as the appellee does not claim Samuel Smilie’s original in- 
terest of one-fourth of a fifth in the land, but concedes that 
to the appellant. But sometime afterwards, Samuel Smilie 
purchased the interest of his brother William, (being his 
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fourth of one-fifth and the third of one-fourth of a fifth, 
being his share of Smith Smilie’s part,) and the same 
was conveyed to him by deed, dated 30th of May, 1848. 
This deed does not appear to have been copied into the record, 
but is sufficiently stated in commissioner Berkshire’s report. 
Subsequently, Samuel Smilie purchased the interest of his 
sister Jane Dickeson in the fifth given by the testator to 
their mother’s children, and the same was regularly con- 
veyed to him by John Dickeson and Jane his wife, by deed 
bearing date on the 7th of December, 1855. The interest 
conveyed is described as one-third of one-fifth, and such it 
really was. For Smith Smilie had, it seems, left the coun- 
try. sometime in or after 1840, and was heard of shortly af- 
terwards in Kentucky. He does not appear to have been 
heard of after the year 1840, and the legal presumption 
therefore is that he was dead when William Smilie con- 
veyed all his interest to Samuel Smilie in 1848. So that 
Samuel Smilie by the deed from William acquired William’s 
fourth of the fifth given to Catherine Smilie’s children and 
his third of Smith’s fourth which passed to him by descent 
on Smith’s death, and by the deed of Dickeson and wife he 
acquired Mrs. Dickeson’s fourth and her third of Smith’s 
fourth acquired by descent, and having himself acquired title 
by descent from Smith Smilie to the other third upon Smith’s 
death, when he conveyed his entire interest in the land to 
the appellee by the deed of the 8th of December, 1855, he 
conveyed the entire three-fourths of one-fifth thus acquired 
by him, after his contract for the sale of his interest, to the 
appellant of the 25th of May, 1846. 

It cannot be said that when Samuel Smilie sold his in- 
terest in the land to the appellant by the contract of the 25th 
of May, 1846, he sold anything more than his own original 
fourth of a fifth held by him under the devise in the will of 
Daniel Diamond to the children of Catherine Smilie. That 
was all the interest he had at that time. He had not then 
purchased his brother William’s or his sister Mrs. Dicke- 
son’s shares, These were both acquired after his sale and 
conveyance of the interest he then had to the appellant, nor 
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was he then the owner by descent of a third of his brother 
Smith Smilie’s fourth. Smith Smilie so far as the record 
shows was then living. When he died is nowhere shown. 
He was certainly living in 1840, and no presumption of his 
death can be raised until the end of the year 1847. This 
was after Samuel Smilie’s sale and conveyance to the appel- 
lant, and his share of Smith’s part was not then acquired by 
descent and did not therefore pass to the appellant; but it 
was before William Smilie’s and Mrs. Dickeson’s deeds to 
Samuel, and consequently their shares of Smith’s part did 
pass to Samuel by those deeds and by Samuel’s deed to the 
appellee in 1855, William Smilie’s one-fourth of a fifth and 
his third of his brother Smith’s fourth, Mrs. Dickeson’s one- 
fourth and her third of her brother Smith’s fourth, and 
Samuel Smilie’s third of his brother Smith’s fourth, making 
them three-fourths of a fifth, passed to the appellee. 

It is submitted, therefore, that the appellee as clearly 
shows title to the three-fourths of a fifth decreed him as 
he has done to the one-fifth under deeds of Barnes and wife 
and Bowell and wife. The appellant shows title to one-fifth 
of the land in controversy under the devise to his wife Eliz- 
abeth, who was one of the children and devisees of Daniel 
Diamond, to one other fifth under the deed from Daniel 
Diamond, second, a son and devisee of the testator, to half 
of one-fifth, being Ann Barnes’ half, to another half of a 
fifth, being Daniel thirds’, half of his father Henry’s fifth, 
and to Samuel Smilie’s fourth of the fifth devised to the 
children of Catherine Smilie, thus making the three-fifths 
and the fourth of another fifth decreed to the appellant. 
The appellee does not controvert the interest thus decreed 
to the appellant; but the appellant contends that though the 
appellee may show the legal title in him to the one-fifth and 
the three-fourths of another fifth decreed him, yet that as to 
part of the interest, he has a better equitable title, and he 
relies on the pretended verbal purchase which he made of 
the devisees of Daniel Diamond, shortly after the death of 
the testator, and upon the contract and deed of Samuel 
Smilie before referred to, the deed from James Barnes and 
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wife for their daughter Ann’s share (one-half of one-fifth), 
und for the share of their daughter Hannah, afterwards 
Hanah Bowell’s share, being one-half of a fifth, and a title 
‘bond from William Smilie and Jane Smilie for their two- 
fourths of the fifth devised to Catherine Smilie’s children, 
As to the pretended verbal purchase it is not deemed neces- 
sary to add anything to what has been already said concern- 
ing it. Itis wholly unsupported by proof, is utterly improba- 
ble, and is in fact fully explained by the testimony, and if 
there had been proof of it, it is certain no notice of it is 
brought home to the appellee when he made his purchase. 


As to the deed of Samuel Smilie, it has been shown that 
that deed only conveyed one-fourth of a fifth (Samuel’s one- 
fourth), and the appellant’s claim to that is not controverted. 


As to the deed from Barnes and wife, it need only be said 
that appellants claim to Ann’s share is not controverted, but 
that that deed purporting to be made by the guardian of 
I{annah for her share, can be the foundation of no claim, 
either at law or in equity. 

As to the title bond of William and Jane Smilie it is to be 
observed though called exhibit “B,” it was not filed with 
the answer, nor is it anywhere found on the record. It seems 
to have been shown to commissioner Berkshire, but was not 
left with him nor returned by him with his report. We do 
not know whether it was proven, or how, or anything more 
of it than what is stated in the report. But if it were 
produced and proven, no notice of its existence is brought 
home to the appellee at the time of his purchase. It is true 
the commissioner reports that he knew the appellant held 
possession of the land, but this cannot be regarded as evi- 
dence of the particularsef hisclaim. It was known that the 
appellant had various iaterests in the land, amounting to up- 
wards of three-fifths of the whole, and his possession was 
entirely consistent with his admitted claims. To charge him 
beyond these, notice of the alleged equitable claims must be 
brought home to the purchaser, and this it is submitted is 
not done by the proofs in the case. The circuit court pro- 
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nounced against the existence of any such proof, and it is 
submitted, rightly. 

As to the complaint of error in decreeing to the appellee 
his shares of the land according to quantity and quality at 

* the date of the decree, it need only be said, that if the ap- 
pellant claimed compensation for any improvements he 
would have to submit to an account also of rents and profits, 
He asked for no such account in his answer nor did he ask 
for it at the time the commissioners were directed to make 
partition; and when the report of the partition was returned 
he took no exceptions to the partition as made. It is quite 
too late for him to complain now of this in this court. 

The court will observe that by the decree for partition, 
one-third of one-fifth is assigned to the appellee for the life 
of Mrs. Corothers, who was the widow of Henry Diamond, 
a son and devisee of the testator, and the other third to the 
appellant, when the final decree was pronounced Mrs. Co- 
rothers had died, so this life estate was out of the way, and 
the court is therefore relieved from any necessity of tracing 
its origin, and how transferred, and may regard it as entirely 
out of the case. 

Upon the whole case, considering the intricacy and ob- 
scurity of the title in question, and the diverse and conflict- 
ing interest involved, it is submitted that the decree of the 
circuit court has reached the substantial justice of the case 
as nearly as it is possible for human wisdom to attain, and 
that it should be affirmed. 





Maxwet., J. Daniel Diamond was the owner of a tract 
of about 714 acres of land, situate in Monongalia county, 
which by his will he devised to his three children Daniel 
Diamond, Henry Diamond, and Elizabeth Cosgray, and to 
the children of his daughters Catherine Smilie and Jane 
Barnes. The will was admitted to probate on the 23rd day 
of January, 1827. It does not appear when the testator 
died, but it must have been a very short time before that day 
as there is a codicil attached to the will bearing date on the 
‘8th day of December, 1826. 
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Not long after the will was admitted to record Ignatius 
Cosgray, the husband of Elizabeth Cosgray, took possession 
of the said tract of land and has continuea to hold the same 
by himself and his tenants ever since. 

Michael Core, the appellee here, claiming to have pur- 
chased divers interests in the said land, brought his suit 
against Cosgray and others to have the same partitioned. 

The bill claims one-fifth, one-fourth of one-fifth, one-half 
of one-fifth and one-third of one-fifth of said land, and 
charges that all the rest of the land belongs to Cosgray in 
his own right and in right of his wife. 

Cosgray insisted that Core had no interest in any part of 
said land. The court below by its decrees gave to the said 

ore one-fifth and three-fourths of one-fifth of said land. 
From these decrees Cosgray has taken this appeal. 

As Core claimed certain interests in the tract of land, and 
admitted that all the other interests belonged to Cosgray 
and wife, it is only necessary to ascertain whether or not 
Core had any interest in the said land, and if so, what is it. 

Core claims one-half of one-fifth of said land under a deed 
from Westall Barnes aud Margaret his wife. Henry Dia- 
mond had two children at his death, of whom the said Mar- 
garet was one, so that Core by this deed does get one-half 
of one-fifth of said land. 

Catherine Smilie had six children living at the death of 
the testator, by name, Jane, who married John Dickeson, 
Samuel, Smith, William, Richard and Christianna. Richard 
and Christianna died in the fall of 1833. Smith left the 
country and was last heard of in the spring of 1840, so that 
the presumption of law is that, he was dead in the spring of 
1847. Richard Smilie, the father, and Catherine, the mother 
of these children, were both dead before the year 1845. It 
nowhere appears at what time the widow of Daniel Diamond 
died. 

Core has two deeds from Samuel Smilie and wife, under 
which he claims one-third of one-fifth of said land, which 
he, the said Core, claims the said Smilie had a right to con- 
vey as one of the living children of Catherine Smilie. 
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These deeds do not pass to Core any interest of the said 
Samuel to the said land as one of the children of the said 
Catherine. Samuel Smilie and wife on the 6th day of 
March, 1847, had conveyed all his interest to Cosgray, of 
which Core had full notice at the time he received the deeds. 
The interest that Samuel had and conveyed to Cosgray was 
one-third of one-fifth, the presumption of law being that his 
brother Smith Smilie was then dead. 

It is claimed also that by these deeds from Samuel Smilie 
and wife, Core got the interest of John Dickeson and Jane 
his wife, who was a daughter of Catherine Smilie. Jane 
Smilie, before her marriage with Dickeson, by her convey- 
ance, bearing date March 6th, 1847, sold and conveyed her 
interest in the said land to Cosgray, but the conveyance was 
not recorded. After her marriage she and her husband con- 
veyed their interest in the land to the said Samuel Smilie, 
who undertakes to convey the same to Core. 

Cosgray was in the actual possesssion of the said land by 
himself and his tenants claiming it as his own from long 
before the conveyance to him from Jane Smilie up to, at the 
time of, and since the conveyances from the said Jane and 
her husband to the said Samuel Smilie and from him to the 
said Core, under which Core claims her interest. Core knew 
at the time he received this conveyance that Cosgray was in 
possession of the land claiming the whole of it; so that Core 
cannot by these conveyances get any title from the said Jane 
and husband. 

It is claimed that these deed from Samuel Smilie also pass 
the title of William H. Bowell and Hannah his wife, who 
was a daughter of Jane Barnes, in the land to Core. Sam- 
uel Smilie has a deed from Bowell and wife for their interest 
in the said land, bearing date the 5th day of December, 
1855. What was their interest at the time of this deed? 

Jane Barnes had two children living at the death of the 
testator and three born afterwards, as I suppose during the 
lifetime of the testator’s widow, though it does not clearly 
appear at what time she died. Jane Barnes and her husband 
are still living. 

Vou, IL. | 24 
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Three of the children of Jane Barnes died after the testa- 
tor and before the date of this conveyance to Samuel Smilie 
by Bowell and wife. How did their interest descend ? 
They died without children and unmarried, so that their 
father is the person to whom their interest in the land de- 
scends. This will leave the interest of the said Bowell and 
wife at the time of their conveyance one-fifth of one-fifth of 
the said tract of land, which passed to the said Samuel 
Smilie and which by his deed passed to Core. 

In this manner we trace to Core title to one-half of one- 
fifth and one-fifth of one-fifth of said tract of land, instead 
of one-fifth and three-fourths of one-fifth of said tract of 
land given to him by the decrees of the court below. So 
that in this the court below erred. 

The defendant below, Cosgray, is entitled to all the rest 
of the land, either in fee, in his own right, or as tenant for 
life in right of his wife. The wife of Cosgray died pending 
the suit, and her heirs, who are his children, were made par- 
ties defendant, and the court undertook to determine as 
between the defendants their respective rights and interests 
and made partition between them wholly unasked by any of 
them. I think this was an error. 

I think the decrees should be reversed with costs, and the 
cause remanded with instructions to the court below to lay 
oft and assign to the said Core one-half of one-fifth of said 
tract of land in quantity and quality which he is entitled to 
under the conveyance from Westall Barnes and wife, and 
one-fifth of one-fifth of said tract of land in quantity and 
quality, which he is entitled to under the conveyance from 
William If. Bowell and Hannah his wife, and that the resi- 
due of the said land be assigned to the said Ignatius Cosgray 
in fee simple in his own right and as tenant for life in right 
of his wife, according to his respective interests therein as 
aforesaid. 


The President concurred. 


Decret REVERSED. 





































COURT OF APPEALS OF WEST VIRGINIA. 








Jan’y Term, Raines vs. Watson. 1868. 





Wheeling. 


* Absent, Harrison, J., and MAXWELL, J. 
ABRAHAM RAINES vs. WILLIAM H. Watson. 


January Term, 1868. 


1. By reason of an equal division of this court in opinion, the judgment of the 
court below, rendering valid a contract for the payment of money, made 
on the first day of the week, commonly known as the christian Sabbath, is 
affirmed. 


2. Qu#RE? Whether a contract for the payment of money made on the 
christian Sabbath be valid or void? 


William H. Watson, surviving partner of the firm of A yres 
g§ Watson, merchants, brought suit in July, 1857, in the cir- 
euit court of Jackson county, against Abraham Raines, in cov- 
enant. The declaration alleged that Watson had on the 7th 
day of March, 1857, instituted an action of debt in the cir- 
cuit court of Jackson county, for a certain sum of money, 
against a firm known as Raines ¢ Kester, and had sued out 
an attachment and had the same levied on the property of 
Thomas Raines, a member of the firm, and that the covenant, 
now sued on, between Abraham Raines and the plaintiff, 
witnessed that, Abraham agreed to guarantee the payment 
of the debt for which he had instituted his action against 
the firm of Raines ¢ Kester, and levied the attachment on 
the property of Z’homas Raines, in consideration that the at- 
tachment was to be dismissed. This covenant was signed 
by Abraham Raines, in the presence of the attorney who 
drew it, one Fleet W. Smith, and was dated March 9th, 
1856. 

The declaration was amended and two counts added; the 
defendant demurred to the whole and each count thereof. 








: *When this cause was submitted at the January term, 1867, J udge Harrison 
5 was absent from illness. Judge Maxwell had been engaged in the court below. 
: The case was heard here by President Brown and Judge Loomis of the VI 
circuit. 
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The defendant filed a plea of non est factum, also one of “ con- 
ditions performed,” on which issue was joined, and tendered 
two others which were objected to by the plaintiff, and the 
objection was sustained, whereupon he excepted. The jury 
found a verdict for the plaintiff for the amount of the debt 
secured by the covenant, and the court gave judgment 
thereon. 

The first bill of exceptions was taken for the refusal of 
‘the court to permit the defendant to file two certain pleas, 
the first of which was that, “the defendant says that the said 
supposed covenant was by him made, sealed and delivered 
to the said plaintiff on the 8th day of March, 1857, (that 
being the Sabbath or Lord’s day,) and by the said plaintiff 
dated on the 9th day of March, 1857, and this he is ready 
to verify.” The second plea was that the plaintiff ought 
not to have and maintain his action, “because he says that 
the supposed covenant was written, drawn and made by the 
said plaintiff, a free person, then following the business of 
merchandizing upon a Sabbath day, and he, the said plain- 
tiff, upon said Sabbath day, did cause and procure this de- 
fendant to sign, seal and deliver the same, and this he is 
ready to verify.” 

The second bill of exceptions gave the evidence as fol- 
lows: Fleet W. Smith proved the execution of the covenant, 
and that on Sabbath day, March 8th, 1857, as he was passing 
along the street in Ripley, in front of the plaintiff’s store, the 
plaintiff called him into the store-house, which had goods 
and merchandise on the shelves in it, and was his place of 
business, where he found defendant /aines ; that plaintiff and 
defendant talked over their. matters and came to a conclu- 
sion, which the witness then reduced to writing and was the 
same writing sued on in the action, and that the same was 
read over and explained to the defendant, who then signed 
and delivered it. That the whole matter took place within 
an hour, on the Sabbath day. Whereupon the defendant 
moved the court to instruct the jury that if they were satis- 
fied from the evidence, that the covenant was, at the instance 
of the plaintiff, drawn, signed and delivered on the Sabbath 
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day, at the plaintiff’s usual place of business, that in point 
of law it was void and a nullity. And that the plaintiff 
having failed to give any evidence as to releasing or dis- 
missing the attachment; that unless they were satisfied from 
the evidence before them that the plaintiff had released the 
attachment mentioned in the covenant and had dismissed 
the said attachment, that the plaintiff ought not to recover 
in this action. The court refused both instructions and the 
defendant excepted. 

The defendant obtained a supersedeas from the district 
court of the 9th judicial district of Virginia, from whence 
the case came here. 


No attorney appeared for the plaintiff in error. 


J. M. Stephenson, for the defendant in error, submitted a 
printed argument, of which the following is a substantial 
presentation: 

Before entering into an investigation of the legal questions 
involved in this record, (whether a contract made on Sunday 
can be enforced in the courts of this State,) it may not be 
inappropriate to examine the moral and religious aspect of 
the subject, by some reference to the history of the ob- 
servance of the day called Sunday. 

It is maintained that the observance of the first day of the 
week, called Sunday, as a Sabbath, is unsupported by divine 
sanction ; on the contrary, that its observance depends solely 
on municipal law; 4 Blackstone, Com., page 63. 

For several centuries after the Christian Era, there was no 
formal observance of the first day of the week. It is true 
that the apostles and early christians assembled on the first 
day of the week for worship, in commemoration of the res- 
urrection of the founder of our religion; yet it was not un- 
til the reign of Constantine the Great, in 325, that there was 
any edict requiring the observance of the first day of the week 
as a day of restand worship. This edict of the Emperor Con- 
stantine, only prohibited work in the cities of the empire; it 
allowed the country people to follow their usual avocation ; 
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the courts were closed except for the emancipation of slaves. 
In 425 the Emperor Theodosius the second, prohibited games 
and theatrical exhibitions. In 538 the council of Orleans pro- 
hibited country labors. This celebrated council of Orleans 
seems to have had a presentiment of New England Puritanism ; 
for among other things, it declared “that to hold it unlaw- 
ful to travel on Sunday with horses, cattle or carriages, to 
prepare food, and to do anything necessary to the cleanliness 
and decency of houses or persons, savors more of Judaism, 
than of Christianity.” 

Neander, a learned ecclesiastical historian, says that the 
celebration of Sunday was always like that of every festival, 
a human institution, far was it from the apostles to treat it 
as a divine command, &c. 

Writers on the subject of the history of the observance 
of the first day of the week, agree in saying that the custom 
of calling Sunday, Sabbath, indicates the inclination to trans- 
fer the character of the Jewish Sabbath to the Christian 
Sunday. This inclination was manifested among the Puri- 
tans of Cromwell’s time in England, and especially so among 
their descendants in New England, from their settlement in 
America, and it is to be traced in their legislation, and has 
been the foundation of their judicial action. 

Dr. William Paley, one of the ablest writers of the Epis- 
copal church, in his work on moral philosophy, in his 7th 
chapter to book 4th, under the head of “the Scripture ac- 
count of Sabbatical Institutions,” discusses the subject at 
large, and collates the Scriptures in relation to the same. 
In the conclusion of the argument, he uses this language: 
It will be remembered that we are contending by these 
proofs, for no other duty upon the first day of the week, 
than that of holding and frequenting religious assemblies. 
A cessation on that day from labor, beyond the time of at- 
tendance upon public worship, is not intimated in any pas- 
sage of the New Testament, nor did Christ or his apostles 
deliver, that we know of, any command to their disciples for 
a discontinuance upon that day, of the common offices of 
their profession; a reserve which none will see reason to 
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wonder at, or to blame as a defect in the institution; that in 
the primitive condition of christianity, the observance of a 
new Sabbath would have been useless, or impracticable. 
Again, he says, the assembling on the first day of the week 
for the purpose of public worship and religious instruction, 
is a law of christianity of divine appointment; the resting 
on that day from our employments longer than we are de- 
tained from them by attendance upon these assemblies, is to 
christians, an ordinance of human institution. 

St. Paul, says Dr. Paley, evidently appears to have consid- 
ered the Sabbath as a part of the Jewish ritual, and not ob- 
ligatory on christians as such. ‘Let no man therefore judge 
you in meats or drink, or in respect to holy days, or ot new 
moons, or of the Sabbath days, which are a shadow of things 
to come, but the body is of Christ,” 2nd Colossians, 16 and 
17. 

The argument on this branch of the subject is to prove 
that the observance of the first day of the week, called Sun- 
day, as a day of rest, is a municipal regulation, and there is 
nothing in the divine or moral code to prohibit the exercise 
of mens’ ordinary avocations. 

The second part of the argument will be to examine the 
municipal law on the subject, and to make some reference to 
some of the authorities referred to in the petition of the 
plaintiff in error. 

Judge Blackstone in the 4th volume of his commentaries, 
page 63, says: “The profanation of the Lord’s day is vul- 
garly called Sabbath-breaking, and is punished by the munici- 
pal law, by a fine of three shillings and four pence, and that 
by the laws oy England, no fair or market is allowed to be 
held on any Sunday, except the first Sunday in harvest, on 
pain of forfeiting the goods exposed for sale.” The law 
does not prohibit (the commentator says,) but rather allows 
any innocent recreation or amusement, on the Lord’s day after 
service is over. But it prohibits work on that day, or expo- 
sure of goods for sale, except mackerel, milk, meat, &c., un- 
der the penalty of five shillings. He considers Sunday as a 
civil institution, to be regulated by the municipal luc. 
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It is assumed then, that all acts not criminal per se, or not 
prohibited by express legislative enactments, are lawful, and will be 
enforced by the court, no matter on what day the act was done or 
performed. 

It is seen that there is no common law prohibition as to 
work on Sunday. The edicts of the Roman Emperors, and 
the orders of the ecclesiastical councils of Orleans, &c., were 
of but partial operation, and confirmed rather than other- 
wise the position above. 

The act of 29th Charles the second was the necessary re- 
sult of the Puritanism of the times of Cromwell. The 
moral laxity of the public in the religion of the early sov- 
ereigns of the house of Stewart, brought about a hypocriti- 
cal jewish observance of the Sabbath, and which, on the 
restoration, induced the English parliament to enact the law 
of the 29th Charles the second, as a compromise between 
Judaism and a total non-observance of the day of worship 
and rest. 

The English decisions are more or less tinctured with the 
leaning of the judges to one or other side of the political 
parties of the times. 

The language of the act of 29th Charles the second, is as 
follows: “‘No tradesman, artificer, workman, laborer, or 
other person whatsoever, shall do or exercise any wordly 
labor, business, or work of their ordinary calling upon the 
Lord’s day,” &c. 

The court of common pleas, in the year 1808, in the case 
of Drury vs. Defontaine, 1st Taunton Reports, page 136, at 
the time presided over by Lord Mansfield as chief justice, 

expressly decide, that there is no common law prohibition 
of work on Sunday; the court also interpret the meaning of 
the act of 29th Charles 2nd. 

The case was this: The plaintiff, (Drury) who was a baker 
by trade, had sent his horse to one Hull who kept a com- 
mission stable for the sale of horses by auction, for the pur- 
pose of being sold. The defendant came on a Sunday to the 
stable, and after having tried the horse for an hour, re- 
quested of Hull that he might carry it to show to Major 
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Mackenzie, and that Major Mackenzie might try it. Hull 
told him that the price of the horse at the hammer was one 
hundred guineas, but if the defendant would bring him 
back the one hundred guineas it would suffice; that he must 
either bring the 100 guineas or return the horse by two o’clock 
at the farthest. If the defendant did not return the horse by 
two o’clock, the horse should be his own. The horse not 
not being brought till eight o’clock, Hull refused to take it, 
and insisted that the sale was complete at two o’clock. The 
jury found a verdict for the plaintiff. 

The argument of Sergeant Best, in opposition to the mo- 
tion to set aside the verdict, presents the question as to the 
validity of Sunday contracts in its proper light, and ought 
to be considered the true exposition of the act of Parlia- 
ment, 29th Charles, the more especially as chief justice 
Mansfield concurred with him. 

Sergeant Best says “that the language of the act shows 
that an act not attended with noise and tumult, and likely to 
disturb the public service of the church, and the devotion of 
others, such as a sale in a private room or yard, does not 
come within the prohibition of this statute.” Again, no 
canon, no opinion to be found in any writers upon ecclesias- 
tical law, treats bargains made on Sunday as illegal. The 
jewish law prohibited them, but several of the councils have 
expressly declared that christians shall not judaize. 

The defendant in error relies on the position, that at the 
common law it was lawful to perform on Sunday any act not 
expressly prohibited. This was the doctrine laid down in case 
of Drury vs. Defoniaine, by Sergeant Best, and sanctioned by 
Judge Mansfield in delivering the opinion of the court. 
Sergeant Best referred to the case of Macalley, Cro. Jac., 
279: Wait vs. the Hundred of Stoke, Cro. Jac., 496, and Rex 
vs. Brotherton, 1 Strange, 702. 

Chief Justice Mansfield in delivering the opinion of the 
court in the case of Drury vs. Defoniaine, uses this language; 
‘“‘Tt does not appear that the common law ever considered 
those contracts as void which were made on Sunday.” And 
in the same opinion, in commenting on the statute of Charles 
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2nd, he approves of the decision of the court in the case of 
Comyns vs. Boyer, Cro. Elizabeth, 485, in which it was ruled 
“that a fair holden on Sunday is well enough, for although 
by the statute of 27th Henry 6, chapter 5, there is a penalty 
inflicted upon the party that sells on that day, it does not 
make it void.” 

This brings me to the examination of the legislation of 
Virginia on this subject of Sunday contracts. 

The first section of chapter 16 of the Code, which is copied 
from the 9th and 13th Henning’s statutes, provides that, 
“the common law of England, so far as it is not repugnant 
to the principles of the bill of rights and constitution of this 
State; shall continue in full force within the same, and be 
the rule of decision, except in those respects wherein it is, 
or shall be altered by the general assembly. 

We have seen that there is no common law prohibition 
against any acts on Sunday; in other words, it was lawful 
to do any act on Sunday not expressly prohibited. Unless 
then it can be shown that the making of contracts or agree- 
ments on Sunday, and the declaring such contracts void, is 
prohibited by some statute in force, it is maintained that the 
contract in the case at bar is legal, and should be enforced. 

This view of the subject is sustained by a reference to the 
history of the subject in the revision of 1849. Robinson in 
his 1st Vol., (new work) in chapter 73, refers to a contest 
between the revisors and the legislature, as to whether the 
Sunday provision of the 16th section, before quoted, should 
form a part of the civil code or a part of the criminal code. 

The revisors desired it embraced in chapter 77 of the civil 
code, but the legislature insisted ‘on putting it in chapter 196, 
part of criminal code of 1847 and 8. 

On page 405, Ist vol. Robinson, will be found what the 
revisors proposed in lieu of section 16 of chapter 196, and 
on page 406 the reasons which influenced them in preferring 
their own to the law as enacted. The law as proposed by 
the revisors as their 16 section to chapter 77, sustains the 
view taken of Sunday in the preceding part of this note, 
to-wit: that the observance of the first day of the week is but 
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a municipal regulation; that it has no divine sanction for its 
observance, or the legislature could not by any enactment 
dispense with its observance in favor of Jews or others. 

The argument deduced from the foregoing, is that the 
authors of the Virginia law under consideration, did not in- 
tend to interfere with the civil contracts of individuals, but 
simply meant to impose a fine against those who were guilty 
of Sabbath-breaking. This seems to be the view of Mr. 
Robinson, as is apparent from the heading of his 73d chap- 
ter, and from the observations in various parts of same; and 
it seems from the petition of the plaintiff in error, that both 
judges, Summers and McComas were governed in their de- 
cisions by this chapter of Robinson. 

The remaining question to be considered is, what the plain- 
tiff in error call the morality of the transaction. 

It is contended in the petition that the contract should not 
be enforced because of its immorality, being made on Sun- 
day. In answer to this it may be remarked, as was said by 
Lord Mansfield in the case of Holman vs. Johnson, 1 vol. 
Cowper’s reports, page 341, “‘ That it sounded very ill in the 
mouth of the defendant to say the contract made solely for 
his and his partner’s interest and benefit was immoral.” 

It appears from the record that Raines & Co., were justly 
indebted to Watson & Co., a debt of over 300 dollars, that 
the same was protested for non-payment, that in order to se- 
cure the debt an attachment was sued out and levied on the 
property of one of the firm of Raines & Kester; by agree- 
ment this attachment was released ; (this was neither illegal 
nor immoral) and by that release, if Raines is to avoid his 
contract because it was made on Sunday, Watson loses his 
debt; for an execution for the judgment has been returned 
‘no property.” It is the height of morality for Raines to 
avoid the payment of a just debt, and to take advantage of 
Watson’s good nature in releasing his security for his debt, 
but the height of immorality to endeavor to collect his debt 
because the contract was made on Sunday. Away with such 
hypocrisy. Ifthe contract between Watson and Raines was 
immoral in any respect the immorality consists in the effort 
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to avoid it. But this case does not come within that class 
of immoral contracts spoken of in the class referred to from 
Cowper’s reports. The moral contracts that will not be en- 
forced, are such as are crimes per se, or such as are made 
erimes from motives of public policy. A contract to com- 
mit a felony would not be enforced, not because of any pro- 
hibitory enactment, but from the matter of the offence, and 
so of a large number of similar contracts to do acts criminal 
in themselves. 

There is another class of cases indifferent in themselves, 
that the legislature has prohibited from motives of public 
policy, such as gaming contracts, which will not and cannot 
be enforced because of special enactments. 

It is not deemed necessary to review the many American 
authorities referred to in the petition, because many of them 
have no bearing on the case at bar, and because the decisions 
of the courts of New England are greatly influenced by the 
character of the legislation of the different States, and be- 
cause it is not in the power of the writer to say to what ex- 
tent the common law is in force in those States, the judicial 
decisions of which are relied on in the petition; their decisions 
being controlled by practical statutes not in force here. 

This question, {so far as it appears from the reports, has 
never been adjudicated in Virginia, and is for the first 
time before the supreme court of West Virginia for its 
decision. In the opinion of the writer of this note, the 
question is one free from doubt, made so by the law making 
power in the statutes referred to in relation to the binding 
force of the common law as the rule of decisions in our 
courts, and by the Sunday law forming part of the criminal 
code. The fact that the question never has been before the 
courts of Virginia, is another amongst the arguments that 
might be adduced in favor of the case; our judges have 
avoided the judicial enactment of rules of moral conduct for 
the people. 


Brown, President. The interpretation of the statute un- 
der consideration induces a review of the legislation on the 
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subject of the Sabbath by the colony and State of Virginia, 
whence we derive the present law. 

The first act was passed by the general assembly in 1623, 
and declares : 

“That whosoever shall absent himself from divine service 
any Sunday, without an allowable excuse, shall forfeit a 
pound of tobacco, and he that absenteth himselfe a month 
shall forfeit fifty pounds of tobacco.” 1 Henning’s Statute 
at Large, 123. 

The next act was passed by the general assembly, 1629: 
“Aact VIII, It is ordered that there bee an especiall care 
taken by all commanders and others that the people doe re- 
paire to their churches on the Sabbath day, and to see that 
the penalty of one pound of tobacco for every time of ab- 
sence and fifty pounds for every months absence sett downe 
in the act of the general assembly, 1623, be levyed and the 
delinquents to pay the same, as alsoe to see that the Sabbath 
day be not ordinarily profaned by working in any imploy- 
ments or by journeying from place to place.” 1 Hen. Stat. 
at Large, 144. 

The next act was passed by the grand assembly at James 
city, 1642: | 

“‘ Aact [. In the first place, Be it enacted for the advance- 
ment of God’s glorie and the weale publique,” &e. 

‘“‘Ttt, That there be an oath administered to the church 
wardens that they deliver in a true presentment in writing 
of such misdemeanors as to their knowledge have been com- 
mitted the year before, whilst they have been church war- 
dens, namely, swearing, prophaning God’s name and his 
holy Sabbathes, abusing his holy word and commandments, 
econtemning his holy sacraments, or anything belonging to 
His service or worship.”” 1 Hen. Stat. at Large, 240. 

The next act was passed at the same session, 1642: 

“Act XXXV. Be it also enacted and confirmed, for the bet- 
ter observation of the Sabbath, that noe person or persons 
shall take a voyage vpon the same, except it be to church or 
for other causes of extreme necessitie vpon the penaltie of 
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the forfeiture for such offense of twenty pounds of tobacco, 
being justly convicted for the same.” 

‘“‘ Be it further enacted and confirmed, for the better observa- 
tion of the Sabbath, and for the restraint of divers abuses 
committed in the collony by vnlawful shooting on the Sab- 
bath day as aforesaid, vnles it shall be for the safety of his 
or their plantations or corn fields or for defence against In- 
dians, he or they so offending shall forfeit for his or their 
first offence being thereof lawfully convicted, if he be a 
freeman, the qnantity of twenty pounds of tobacco, and if a 
servant to be punished at the discretion of his master; and 
if masters of any such servants be remisse and negligent in 
the punishment of his servant for the offense aforesaid, he 
shall be liable to the forfeiture of twenty pounds of tobacco, 
being justly convicted for the same.”” 1 Hen. Stat. at Large, 
261. . 

The next act was passed 1657, viz: 

“Act 111. The Sabbath to bee kept holy. That the 
Lord’s day be kept holy, and that no journeys be made ex- 
cept in case of emergent necessitie on that day; that no goods 
laden in boates nor shooting in gunns or the like tending to 
the prophanation of that day, which duty is to be taken care 
of by the ministers and officers of the severall churches, and 
by the commissioners in their places, and the partie delin- 
quent to pay one hundred pounds of tobacco or layd in the 
stocks, and to take care that servants and others do repaire 
to their several churches everie Lord’s day.” 1 Hen. Stat. 
at Large, 434. 

The next act was passed at the same session, 1657, viz: 

“ Act LIL No arrest on Sabbath dayes. Whereas it hath 
been the frequent practice of sheriffs and officers for their 
owne ease and benefitt to repaire to the churches on Sabbath 
dayes and other publique meetings on purpose to serve execu- 
tions, warrants and other writts, by which means many times 
those duties are neglected by such who are in danger of ar- 
rests. Jt is therefore ordered, and bee it enacted by this present 
grand assembly, that no officer or officers shall from hence- 
forth execute any writt or warrants vpon any person or per- 
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sons in time of exercise or muster for that day nor on the 
Sabbath day.” 1 Hen. Stat. at Large, 457. 


The next act was passed 1661, viz: 


“Act IX. Sundays not to be profaned. That the Lord’s 
day be kept holy, and that noe journeys be made on that day 
except in case of emergent necessity; and that noe other 
thing be used or done that may tend to the prophanation of 
that day. But that all and every person inhabiting in this 
country having noe lawful excuse to be absent shall upon 
every Sunday and the fower holy days hereafter mentioned, 
diligently resort to their parish church or chapell accustomed 
then and there to abide orderly and soberly during the time 
of common prayers, preaching, or other service of God, 
upon penalty of being fined fifty pounds of tobacco by the 
county court upon presentment made by the church war- 
dens who are to collect the same with the parish levies. 
Provided always, that this act include not Quakers or other 
recusants who out of non-conformitie to the church totally 
absent themselves, but they shall be lyable to such fines and 
punishments as by the statute of 23d of Elizabeth are im- 
posed on them, being for every months absence twenty 
pounds sterling, and if they forbeare a twelve month then 
to give good security for their good behavior, besides their 
payments for their monthly absences, according to the tenor 
of the said statute; and that all Quakers for assembling in 
unlawfull assemblyes and conventicles be fined and pay each 
of them there taken, two hundred pounds of tobacco for 
each time they shall be for such unlawfull meeting taken or 
by the church wardens to the county court, and in case of 
the insolvency of any person among them, the more able 
then taken to pay for them, one-half to the informer and the 
other halfe to the publique.” 2 Hen. Stat. at Large, 48. 


The next act was passed 1691, viz: 
‘Act XI. An act for the more effectual suppressing the 
severall sins and offences of swearing, cursing, profaining 


God’s holy name, Sabbath abuseing, drunkenness, ffornica- 
tion and adultery. 
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‘Whereas, notwithstanding the many good laws before this 
time made and still in force, prohibiting swearing,cursing, pro- 
phaneing God’s holy name, Sabbath abuseing, fornication, and 
adultery,” &. ‘And as the said acts and statutes were, at 
the time of making them, thought to be very good and ben- 
eficiall to the commonwealth, (as all of them yet are), so as 
if the substance of as many of the said lawes, as are neces- 
sary to be continued, shall be dejested and reduced into one 
sole law and statute,and in the same a method prescribed 
for the punishment of offenders with an account of what 
penalties the offenders therein shall incur, there is good hope 
that it will come to pass that the same law, being duly exe- 
cuted, will suppress the aforementioned vices, reforme our 
lives, and be a means that the blessings of Almightly God 
be showered down upon us; forasmuch, therefore, as all 
swearing, cursing and prophaning God’s holy name, is for- 
bidden by the word of God, Be it enacted, §c., that no per- 
son or persons whatsoever shall from henceforth swear, 
curse or prophaine God’s holy name, and if any person or 
persons shall offend herein, and shall thereof be convicted 
by the oath of two witnesses or by confession of the party, 
then every such offender shall for every time soe offending, 
forfeit and pay the sum of one shilling; and for as much as 
nothing is more acceptable to God than the true and sincere 
_ service and worship of him according to his holy will, and 
that the holy keeping of the Lord’s day is a principall part 
of the true service of God, which in very many places of 
this dominion hath been, and is now prophained and ne- 
glected by a disorderly sort of people, Bee it enacted, &c., 
that there shall be no meetings, assemblies, or concourse 
of people out of their own parishes on the Lord’s day, and 
that no person or persons whatsoever shall travell upon the 
said day, and that no other thing or matter whatsoever be 
done on that day which tends to the prophanation of the 
same, but that the same be kept holy in all respects, upon 
pain that every person and persons so offending and being 
convicted as aforesaid shall loose and forfeit twenty shil- 
lings,” &c. 38 Hen. Stat. at Large, 71-2. 
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The next act was passed by the general assembly at Wil- 
liamsburg, 1705. Section 6, re-enacts the prohibition against 
serving “any writ or precept upon the Lord’s day, com. 
monly called Sunday,” &. ‘And the execution of any 
writ or precept contrary” thereto declared “null and void.” 
3 Hen. Stat. at Large, 248. 

The next act was passed at the same session, 1705, of 
which, viz: 

“VI. And to the end that the Lord’s day, commonly 
called Sunday, may be kept holy. 

VIL. Be it enacted,” &c., “‘ That if any person, being of 
the age of twenty-one years or upwards, shall wilfully ab- 
sent him or herself from divine service at his or her parish 
church or chapel, the space of one month, (excepting as is 
excepted in an act of parliament passed in the first year of 
King William and Queen Mary, intituled, an act for ex- 
empting their majesty’s protestant subjects dissenting from 
the church of England, from the penalties of certain laws;) 
and shall not, when there in a decent and orderly manner 
continue, till the said service is ended; and if any person 
shall, on that day, be present at any disorderly meeting, 
gaming, or tippling, or shall, on the said day, make any 
journey and travel upon the road, except to and from church, 
(cases of necessity and charity excepted), or shall on the 
said day, be found working in their corn or tobacco, or any 
other labour of their ordinary calling, other than is neces- 
sary for the sustenance ot man and beast; every person 
failing or making default in any of the premises, and being 
lawfully convicted by confession or otherwise before one or 
more justice or justices of the peace of the county wherein 
such offence shall be committed, (so that prosecution be 
made within two months after such default,) shall forfeit and 
pay for every such offense the sum of five shillings or fifty 
pounds of tobacco. And if any person or persons herein 
offending shall refuse to make present payment, or give suf- 
ficient caution for the paiment of the fine at the laying of 
the next parish levy after such offense committed, each party 
so offending, and not paying or giving security as aforesaid, 

VoL, It. 25 
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shall, by order of such justice or justices before whom such 
conviction shall be, receive on his or her bare back ten Jashes 
well Juid on.”” 3 Hen. Stat. at Large, 360. 

The next act was passed 1786, viz: 

** An act for punishing disturbers of religious worship and 
Sabbath breakers.” 

Wherein it was enacted among other things, “If any per- 
son on the Sabbath day shall himself, be found laboring at 
his own, or any other trade or calling, or shall employ his 
apprentices, servants or slaves in labour or other business, 
except it be in the ordinary household offices of daily neces- 
sity or other work of necessity or charity, he shall forfeit 
the sum of ten shillings for every such offense, deeming 
every apprentice, servant or slave so employed and every 
day he shall be so employed as constituting a distinct of- 
fence.” 12 Hen. Stat. at Large, 336-7. 

The next act is the revisal of 1792, which only substitutes 
in the act of 1786, the indefinite article (a) for the definite 
article (the) before the word Sabbath in the first line as above 
quoted, and further changes the fine from shillings to dollars 
and cents, and with these verbal modifications re-enacts the 
act of 1786. Rev. Code of 1792, chap. 138, sec. 5, p. 390. 

The next act was the revisal of 1819, which re-enacted, 
verbatim, the law of 1792. 1 Rev. Code of 1819, chap. 141, 
sec, 5, page 55d. 

The next act was the revisal of 1847 and 1849, viz: 

“16. If a free person, on the Sabbath day, be found 
ladoring at any trade or calling, or employ his apprentices, 
servants or slaves in labor or other business, except in house- 
hold or other work of necessity or charity, he shall forfeit 
two dollars for each offence; every day any servant, appren- 
tice, or slave is so employed, constituting a distinct offence.” 

“17. No forfeiture shall be incurred, under the preceding 
section, for the transportation on Sunday of the mail, or of 
passengers and their baggage. And the said forfeiture shall 
not be incurred by any person who conscientiously believes 
that the seventh day of the week ought to be observed as a 
Sabbath, and actually refrains from all secular business and 
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labor on that day, provided he does not compel a slave, ap- 
prentice or servant, not of his belief, to do secular work or 
business on Sunday, and does not on that day disturb any 
other person.” Code of 1860, chap. 196, sec. 16 and 17, 
page 804. ' 

And so the law stands, except as the abolition of slavery 
may modify its operation as respects free and slave. 

A review of this legislation on the subject of the Sabbath, 
is a sufficient refutation of the idea that the Sabbath is nota 
holy day of rest and worship of God, as well in the eye of 
the civil law as of the divine law; and it is equally clear that 
the Sabbath so recognized and its profanation punished by 
the legislation reviewed is the christian Sabbath and not the 
Jewish Sabbath. 1 Rob. Prac. (new); 8 John. 297; 11 
Serg. & Rawle, 400; 2 Strobart, 524, and 6 Gill & J., 274. 
God having created the world in six days rested the seventh 
and blessed or sanctified it. Gen. 2; 2, 3. 

The re-enactment of the Sabbath on Mount Sinai among 
the commandments of the moral law was designed not for 
the Jews alone, but for all who should receive the word of 
God, and ultimately for mankind. Christ and his apostles 
never speak of the decalogue but as of permanent and uni- 
versal obligation. ‘‘The Sabbath was made for man.” The 
fourth commandment is as binding as the third and fifth. 
The chief obligation expressed in the divine law is to sanc- 
tify it. Ex. 20; 8; Deut. 5; 12. ‘* Remember the Sabbath 
day to sanctify it.” It is sanctified by works of charity, by 
prayers, praises and thanksgivings, by the public and pri- 
vate worship of God, by tranquility of mind and by medi- 
tation on moral and religious truth in its bearing on the 
duties of life.and the hope of immortality. The other re- 
quirement is rest: ‘Thou shalt not do any work,” &c. The 
ordinary business of life is to be laid aside for the sake of 
bodily and mental health, and chiefly to secure the quiet and 
uninterrupted employment of the sacred hours for religious 
purposes. The spirit of the moral law forbids such uses of 
the Sabbath day as are worldly, such as amusements, jour- 
neying, business, &c., purely secular. 
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The christian Sabbath is the original day of rest estab- 
lished in the garden of Eden and re-enacted on Sinai, with- 
out those requirements which were peculiar to Judaism, but 
with all its original moral force, and with the new sanctions 
of christianity. It commemorates not only the creation of 
the world, but a still greater event—the completion of the 
work of atonement by the resurrection of Christ; and as 
he rose from the dead on the day after the Jewish Sabbath, 
that day of his resurrection has been observed by christians 
ever since as the christian Sabbath. The change appears to 
have been made at once, and as is generally believed under 
the direction of the ‘“ Lord of the Sabbath.”’ On the same 
day, the first day of the week, he appeared among his as- 
sembled disciples; and on the next recurrence of the day, 
he was again with them, and revealed himself to Thomas. 
From 1 Cor. 11, 20; 14: 23, 40, it appears that the disciples 
in all places were accustomed to meet statedly to worship 
and to celebrate the Lord’s supper, and from 1 Cor. 16: 1, 
2, we learn that these meetings were on the first day of the 
week. Thus in Acts 20: 6-11, we find the christians at 
Troas assembled on the first day of the week to partake of 
the supper and to receive religious instruction. John ob- 
served the day with peculiar solemnity, Rev. 1: 10; and it 
had then received the name of the “ Lord’s day,” which it 
has ever since retained. For a time such of the disciples as 
were Jews observed the Jewish Sabbath also; but they did 
not require this, nor the observance of any festival of the 
Mosaic dispensation, of the Gentile converts, nor even of the 
Jews. Col. 2: 16. 

The early christian fathers refer to the first day of the 
week as the time set apart for worship, and to the transfer 
of the day on account of the resurrection of the Saviour. 

Pliny the younger, pro-consul of Pontus, near the close 
of the first century, in a letter to the emperor Trajan, re- 
marks that the christians were “accustomed on a stated day 
to meet together before daylight, and to repeat a hymn to 
Christ as God, and to bind themselves by a solemn bond not 
to commit any wickedness,” &e. 
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So well known was their custom understood that the or- 
dinary test question put by persecutors to those suspected 
of christianity was, “‘ Hast thou kept the Lord’s day?” To 
which the reply was, “I am a Christian; I cannot omit it.” 
Justin Martyr observes that ‘‘on the Lord’s day all Chris- 
tians in the city or country meet together, because that is 
the day of the Lord’s resurrection, and then we read the 
writings of the apostles and prophets; this being done, the 
person presiding makes an oration to the assembly, to exhort 
them to imitate and to practice the things they have heard; 
then we all join in prayer, and after that we celebrate the 
sacrament; then they who are able and willing give what 
they think proper, aud what is collected is laid up in the 
hands of the chief officer, who distributes it to orphans and 
widows, and other necessitous Christians as their wants re- 
quire.”’ 

Sunday is observed by Christians all over the world as the 
Sabbath of the Lord, and is likewise so recognized by all 
Christian nations, and especially have we seen it so regarded 
in our own legislation, that has been the subject of review. 
It is as much a part of the common law, independent of the 
statute, that the courts shall not sit on Sunday, as it is that 
witnesses, jurors and others shall be sworn on the Holy 
Evangelists of Almighty God. The Sabbath and marriage 
are institutions of Divine origin, and older than the govern- 
ments that recognize and regulate their observance. 

It is a violation of the moral law to engage in wordly 
business on the Sabbath and therefore immoral. 

It is a mistake to suppose that the expression “found 
laboring” as used in the statute must be understood as re- 
quiring severe physical toil, painful exertion producing 
weariness, fatigue, exhaustion, or such like. In the act of 
1705, the expression was, “found working,” ¢c. In the act 
ot 1691, the expression was, that nothing ‘be done,” gc. And 
in the act of 1629, the expression was, ‘be not prophaned by 
working in any employment,” gc. Working and laboring are 
convertible terms and mean the same thing. In this con- 
nection they mean simply being employed or engaged at, &c., 
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and may as well apply to mental labor as to bodily. For a 
merchant to sell a yard of tape or a lawyer to prepare the 
pleadings in his case is as clearly within the meaning of the 
word “laboring” if done in the course of business, and not 
from necessity or charity, on the Sabbath, as if the whole 
day were entirely devoted to the acts and business in ques- 
tion. And it would be equally true of a merchant on that 
day settling his debts, and taking obligations and contracts 
to secure them, binding others to pay them who did not 
owe. Nor is the meaning of the word laboring nor the op- 
eration of the statute changed or defeated by the fact that it 
was done publicly or privately. 

Bayly, justice, in delivering the opinion of the court, 
Finnell vs.. Ridler, 5 Barn. & Cres., 406, said, “The spirit of 
the act, [29 Car. 1, C. 7,] is to advance the interests of re- 
ligion, to turn a man’s thoughts from his worldly concerns, 
and to direct them to the duties of piety and religion; and 
the act cannot be construed according to its spirit unless it 
is to be so construed as to check the career of worldly 
tratiic. And it seems to us that every species of labor, 
business, or work, whether publie or private, in the ordi- 
nary calling of a tradesman, artificer, workman, laborer or 
other person, is within the prohibition of this statute.” 

In the act of 1705, the expression is “working in their 
corn or tobacco, or any other labor of their ordinary calling,” 
&e. In the present statute the expression is “laboring at 
any trade or calling.” The latter statute is clearly more 
comprehensive in the expressions quoted than the former. 
To be within the former statute the working must have been 
done in some “labor of an ordinary calling” and not an ez- 
traordinary one, it must also have been in the party’s own call- 
ing and not in some other; but it is within the latter statute, 
if done in any trade or calling, whether ordinary or extraor- 
dinary, and whether in the party’s own or any other ealling. 

It is supposed that calling, as used in the statute, does not 
comprehend business and other secular labor, but calling 
means employment and business means employment. See 
Webster and Walker. 
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In the act of 1642, masters and servants are all equally 
punished for doing the acts prohibited on the Sabbath day, 
the only difterence being that the masters are required to 
inflict the punishment on the servants. But if trade and 
calling do not comprehend business and labor, then the mas- 
ter may be punished for employing his apprentices or ser- 
vants in business or labor, which if done by himself would 
be lawful. But such a distinction defeats the object of the 
statute, which was to prevent the profanation of the Sab- 
bath by the acts forbidden, and it could be of little moment 
whether that were done by one or another individual. It 
would be changing the statute from a general to a partial 
prohibition, and would be abortive of the end in view. But 
the meaning and intent of the legislature is put at rest by 
the 17th section following, which provides that the forfeiture 
pronounced in the 16th section shall not be incurred by any 
person who believes, &c., “and actually refrains from all 
secular business and labor on that day” &c., provided he 
does not compel an apprentice or servant not of his belief 
“‘to do secular work or business on Sunday,” &e. 

Here the party is himself to refrain from ‘all secular busi- 
ness and labor,” and he is not to compel others to do “ secular 
work or business.”” It would be unreasonable and unjust to 
require the excepted party in the 17th section to refrain from 
more than was prohibited to others in the 16th section. The 
two sections are in pari materia, and must be construed and 
considered together. And the only consistent, sensible, and 
effective construction that can be given to them is that the 
prohibition is of all employment in seeular work, labor, 
business, trade-or calling on the Sabbath, except as therein 
excepted. 

Thus the statute is uniform, consistent and operative to 
the same extent upon all, and effective to repress the evil 
complained of. 

The plaintiff, Watson, was a merchant, a trader in goods, 
and had astore. He hada debt on two men for which he 
had sued them and attached the property of one of them; 
to secure that debt he agreed with the defendant, Raines, 
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who was brother to the debtor whose property was attached, 
that he would dismiss the attachment if Raines would be- 
come surety for the debt. The services of an attorney were 
secured who reduced the agreement to writing, and the obli- 
gation was executed, delivered and received, by which the 
defendant, Raines, became bound to pay a debt he did not 
owe to the plaintiff, in a certain contingency, the consid- 
eration of which undertaking was the agreement or under- 
taking by the plaintiff, Watson, to dismiss the attachment. 
And all this was done on Sunday, in the store of the plain- 
tiff, and in the presence of the parties and the attorney to- 
gether; it was worldly business, it was secular employment, 
and all the parties present engaged in it; it involved both 
mental and physical exertion, quite as much as to have sold 
a bill of goods, large or small, and was as clearly laboring 
in a trade or calling within the meaning, intent and prohibi- 
tion of the statute, as it would have been to invite customers 
into his store, sell goods, and take notes for them, or receive 
the price or charge them to account. There is nothing to 
show nor is it pretended to have been a work of necessity 
or charity, or otherwise within the exception of the statute. 

The statute of Kentucky provides that, ‘“‘ No work or bus- 
iness shall be done or performed on the Sabbath day, unless 
the ordinary household offices of daily necessity, or other 
work of necessity or charity ; and if any person on the Sab- 
bath day shall himself be found at his own or any other 
trade or calling; or shall employ his apprentices, servants or 
slaves, or other persons bond or free in labor or other busi- 
ness, whether the same be for profit or amusement, unless 
such as is permitted above, he shall be fined two dollars for 
each offence. Rev. Stat., p. 265. 

Under this statute it was held by the court of appeals of 
Kentucky that, ‘“‘a promise of which the whole or a part of 
the consideration was the performance of work on the Sab- 
bath cannot be enforced. Slade vs. Arnold, 14 B, Monroe, 
Ky., 287. It was also held a violation of the statute to swap 
horses on the Sabbath day, and therefore an action founded 
on @ warranty of soundness in the transaction not maintain- 
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able. Murphy vs. Simpson, 14 B. Monroe (Kentucky), 419. 

In Wisconsin it has been held that a note and agreement 
of indemnity to a surety, both made on Sunday, are alike 
invalid, and a recovery on the former can give no efficiency 
to the latter. Hill vs. Sherwood, 3 Wis., 3438. 

In New Hampshire the statute prohibited any person from 
doing or exercising any labor or business, or work of his 
secular calling upon the Lord’s day, under a penalty, &e. 
N. H. Laws of 1830, 167. But by Rev. Stat., chap. 118, 
sec. 1, “The work, labor or business of the person’s secular 
calling shall not be done to the disturbance of others upon 
the Lord’s day.” In that State contracts made on the Lord’s 
day are held void or at least incapable of enforcement in the 
courts. Frost vs. Hall, 4 N. H., 154. Shaw vs. Dodge, 5 
N. H., 462. Clough vs. Davis, 9 N. H., 500. Varney vs. 
French, 19 N. H., 233. Clough vs. Shepherd, 31 N. H., 490. 
Allen vs. Deming, 14 N. H., 133. Lewis vs. Welch, 14.N. H., 
294. Smith vs. Bean, 15 N. H., 577. Woodman vs. Hubbard, 
25 N. H., 67. Smith vs. Foster, 41 N. H., 215. 

By the statute of Alabama “no worldly business or em- 
ployment, ordinary or servile work, (works of necessity or 
charity excepted,) nor shooting, sporting, hunting, gaming, 
racing, fiddling, or other music for the sake of merriment, 
nor any kind of playing done, performed or practiced by 
any person on the Christian Sabbath,” under penalty of two 
dollars, &c., cited in 5 Ala. Rep., 467. And in Alabama it 
has been held that a promise made on Sunday was void and 
could not be enforced in the courts. Hussey vs. Roquemure, 
27 Ala., 281. Salimarsh vs. Tuthill, 18 Ala., 390. Hudson 
vs. Harris, 10 Ala., 566. O’ Donnell vs. Sweeny, 5 Ala. 467. 
In the case last above mentioned, Ormond, J., delivering the 
opinion of the court, said: “It is a settled principle of the 
common law, that all contracts which are founded on an act 
prohibited by a statute under a penalty are void, although 
not expressly declared to be so. Wilson vs. Spencer, 1 Rand., 
76. Comyn on Con., 26. Collins vs. Blanton, 2 Wilson, 341. 
Drury vs. Defontaine, 1 Taunt., 135.” “It would, indeed, 
seem a strange anomaly if a contract, made in violation of a 
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statute and prohibited by a penalty, could be enforced in the 
courts of the same country, whose laws are thus trampled 
on and set at defiance.”” See also Price vs. Hill, 9 Porter 
Rep. (Ala.), 151. Shipley vs. Eastwood, 9 Ala., 198. Hooper 
vs. Hdwards, 25 Ala., 528.  Raeny vs. Copps, 22 Ala., 288. 

By the statute of Maine, chap. 160, sec. 26, it is proviaed 
that, ‘“‘any person who shall do any work, labor or business, 
(works of necessity or charity excepted) on the Lord’s day,” 
shall be punishable by fine. 

In Maine, held that a contract made on the Lord’s day is 
void. Towle vs. Larrabee, 26 Maine, 464, also same princi- 
ple Nason vs. Dinsmore, 34 Maine, 391, (in 1852). Morton 
vs. Gloster, 46 Maine, 520. | 

The Penusylvania statute of 1794, inflicted a penalty of 
four dollars for “performing worldly employment on the 
Lord’s day,” and was held to be violated by driving a pub- 
lic conveyance for hire on Sunday. Comth vs. Jeandell, 2 
Grant’s cases, 506. The court says: “The Christian Sab- 
bath is a civil institution older than our Government, and 
respected as a day of rest by our Constitution; and the reg- 
ulation of its observance as a civil institution has always 
been considered to be, and is within the power of the legis- 
lature, as much as any other regulations and laws having 
for their object the preservation of good morals and the 
peace and good order of society.” 

Contracts on Sunday are not to be enforced in Pennsyl- 
vania. Hadley vs. Snevily, 1 Watts & Sergt., 477. Hepner vs. 
Keefer, 6 Watts, 231. Berrill vs. Smith, Miles’ Pa. Rep’ts of 
Dist. et., Phila. Haydock vs. Tracy, 3 Watts & Sergt., 507. 
Morgan vs. Richards, 1 vol. Brown’s Pa. Reports, 171. Carr 
vs. Kending, Pa. M. Rep., vol. 2, p. 449. Shuman vs. Shuman, 
27 Pa. 8S. Rep’ts, 90. 

See also the same doctrine in Connecticut. Fox vs. Abel, 
2 Connecticut Rep’ts, 541, and Phalen vs. Clark, 19 Conn. 
Rep’ts, 421, 1 Root 474. 

In Vermont the same doctrine has been held, and no re- 
covery can be had on a contract made on Sunday. Lovejoy 
vs. Whipple, 18 Vt., 379. Adams vs. Gray, 19 Vt., 358. 
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Goss vs. Whiting, 27 Vt., 272. Lyon vs. Strong, 6 Vt., 219. 
Sumner vs. Jones, 24 Vt., 317. 

In Massachusetts a recovery can not be had in court ona 
contract made on Sunday. Patiece vs, Greely, 138 Metcalf, 
284. Gregg vs. Wyman, 4 Cushing, 322. Merriam vs. 
Stearns, 10 Cushing, 257; and Bustin vs. ——— 11 Cushing, 
846. Way vs. Poster, 1 Allen, Mass., 408. Habel vs. Strat- 
ton, 5 Cushing, 539, 

The cases of Greer vs. Putnam, 10 Mass., 312; and Clapp 
vs. Smith, 16 Pickering, 247, contra, are not considered as 
law in Massachusetts, as will be seen by the authorities 
above cited. So also the case of Boynion vs. Paige, 18 
Wend. See opinion of court by Sargent, J., in the ease of 
Smith vs. Foster, 41 N. H., 215; and to the same point see 
Morton vs. Gloster, 46 Maine, 520; and Way vs. Foster, 1 
Allen (Mass.) 408. 

In Ohio it has been held that a contract made in the 
course of business on Sunday was void and no action can be 
sustained to recover damages for breach of it. Sellers va. 
Dugan. ¢ 

In conflict with the authorities referred to, and the doc- 
trine settled by them, are the cases of Ray vs. Catlett, 12 
B. Monroe, 533; and Bloom vs. Richards, 2 Ohio State Rep’ts, 
387. They cannot be considered as settling the law— 
differently from the numerous decisions before and since 
above referred to—and it would be giving to those two cases 
an undue weight to suppose that they could even unsettle 
the law on the subject. 

In New York it was held that a contract made in Con- 
necticut, within the prohibition of the Connecticut statute, 
was void and could not be enforced in the courts of New 
York. Northrup vs. Foot, 14 Wend., 248. Also that a 
notice cannot be served on Sunday, 20 John., 140. (See also 
19 Barb., 581; and 1 Hill, 76, N. Y.) 

The English statute of 29, Car. 2, chap. 7, sec. 1, enaets 
that “no tradesman, artificer, workman, labourer or other 
person whatsoever, shall do or exercise any worldly labour, 
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business or work of their ordinary calling upon the Lord’s 
day” under a penalty. 

Under this act, held, a contract made on Sunday can not 
be enforced. | F'innell vs. Ridler, 5 Barn. & Cress, 406. 11 
Eng. Com. Law Rep., 261. Smith vs. Sparrow, 4 Bing., 84. 
13 Eng. Com. Law, 351. Bloxsome vs. Williams. Beasley 
vs. Ringold, 5 Barn. & Ald., 335. Williams vs. Paul, 6 Bing. 
Park, J., in the case of Smith vs. Sparrow, said that he did 
not think the court was right in the decision of Drury vs. 
Defontaine. 

It is claimed that these Sunday acts must be construed 
strictly ; but Best, C. J., commending the opinion of Bayley, 
J., in Finnell vs. Ridler, said, ‘in one of the most able judg- 
ments ever delivered, he (Bayley) says the most liberal con- 
struction must be put on the statute, because it is the affirm- 
ance of the religion which is the basis of the law, of this 
country,” and of which Park, J., said he ‘never read a more 
luminous judgment.” Smith vs. Sparrow, 4 Bing., 74. 

In Finnell vs. Ridler, Bayley, J., said “‘the act can not be 
construed according to its spirit unless it is to be so construed 
as to check the career of worldly traffic.” 

In Williams vs. Paul, Park, J., said, “I should be sorry to 
be supposed to recede from the cases decided on this point, 
and the principle established to enforce the observance of 
the Lord’s day, which tends so eminently to the advantage 
of society.” 

The same view is taken by Nelson, J., of the policy of the 
Sunday acts in Northrup vs. Foot, 14 Wend., 248, where he 
says, “it is a remedial statute, and should be liberally con- 
strued.” And this opinion and language of Nelson, J., are 
cited and approved by Allen, J., in delivering the opinion 
of the court in Smith vs. Wilcox, 24 New York Rep’ts. 10 
Smith’s Report. 

The same principle that a Sunday contract can not be en- 
forced in a court of justice has been repeatedly held in the 
supreme court of Indiana under the provisions of a statute 
very similar to our own. Banks vs. Werts, 13 Ind., 203. 
Link vs. Clemmens, 7 Blackf., 479. Reynolds vs, Stevenson, 
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4 Ind., 619. The Indiana statute is, that if any person shall 
be found at common labor on Sunday he shall be fined, &e. 

It has been said that it did not tend to advance the cause 
of religion or morality for courts of justice to permit a party 
to take advantage of his own wrong and thus commit a 
fraud under the pretense of virtue and a regard for the 
sanctity of the Sabbath. But this is a very incorrect view 
of the case. Courts of justice do not lend themselves to 
aid the guilty to escape, neither to aid the equally guilty to 
enforce an illegal contract. Courts simply leave the parties 
to themselves. If a party makes a conveyance in fraud of 
his creditors a court of equity would set it aside for the in- 
nocent creditors, but would not interfere for the fraudulent 
grantor, nor would it aid a fraudulent vendee to enforce the 
execution of a fraudulent contract; but will rather leave all 
such parties to lie in the bed they have made for themselves. 
A court of justice cannot aid a guilty party to an illegal 
contract to enforce its performance without becoming an 
abettor of the illegal act. The question is not whether the 
detendant should be allowed to violate his contract, but 
whether the plaintiff who has violated the law in making 
the contract shall be assisted to enforce it. When courts 
undertake to enforce illegal contracts for the guilty parties, 
then will a new field of litigation be opened. 

After a careful consideration of the subject and review of 
the statutes and cases [am led to the conclusion with Bayley, 
J.,in the case of Finnell vs. Ridler, that, “upon principle 
this statute is entitled to such a construction as will promote 
the ends for which it was passed, that it applies to private as 
well as public conduct, and that the contract by plaintiff 
was within the mischief intended to be suppressed and 
within the words made use of to suppress it.” 

If any one, who recognizes the obligation of the moral 
Jaw which forbids Sabbath-breaking, could entertain a 
doubt of the character of such acts, the legislature has 
not left its opinion and meaning in doubt on that subject, 
for the section of the statute in all its history and in almost 
all countries is found in connection with like prohibitions of 
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adultery, fornication, profane swearing, &c., and in the chap- 
ter under review the heading is, ‘of offences against moral- 
ity and decency.” I think that Ormond, J., in O’ Donnell 
va. Sweeney expressed the true principle when he said, ‘it 
would indeed seem a strange anomaly if a contract made in 
violation of a statute, and prohibited by a penalty, could be 
enforced in the courts of the same country, whose laws are 
thus trampled on and set at defiance.” 

I am, therefore, of opinion that the plaintiff cannot main- 
tain the present action which rests solely on the illegal obli- 
gation to pay a debt the defendant did not otherwise owe, 
and which differs from many of the adjudicated cases in that 
there is no subsequent new promise or obligation either ex- 
press or implied, nor conduct, such as the retention and use 
of property so acquired, from which a subsequent obliga- 
tion or promise to pay could be raised. 

I think, therefore, that the judgment of the circuit court 
should be reversed, with costs to the plaintiff in error. 

But, as the court is divided, the law affirms the judgment. 


Loomis, J. The material facts in this case briefly stated 
are these: William H. Watson, surviving partner of him- 
self and J. L. Ayres, deceased, instituted a suit in the cir- 
cuit court of Jackson county on the 7th of March, 1857, 
against 7’homas Raines and Kester, a mercantile firm 
doing business under the name and style of Raines & Kester, 
to recover the sum of 301 dollars and 68 cents, with interest 
and cost of protest, being a debt due on a protested promis- 
sory note. The plaintiff at the same time caused an attach- 
ment to issue from the clerk’s office of said court against 
the property of Thomas Raines, one of said firm. While 
the suit was pending Abraham Raines entered into a written 
covenant with said Watson, binding himself, heirs, &c., to 
pay the plaintiff the said debt, in consideration that Watson 
would release and discharge the attachment, and upon the 
further provision that Watson was not able to collect the 
debt from the defendants Raines & Kester. By the terms 
of the covenant Watson was at liberty either to dismiss the 



































COURT OF APPEALS OF WEST VIRGINIA. 399 





Jan’y Term, Raines vs. Watson. 1868. 








suit at law or prosecute it at his option. Watson obtained 
his judgment at law against the firm of Raines & Kester; 
execution issued thereon and was returned by the sheriff, 
‘‘No property ;” whereupon suit was brought by Watson in 
the circuit court of Jackson county against Abraham Raines 
founded upon the aforesaid covenant or written guarantee. 
The defendant demurred to the declaration and his demur- 
rer was sustained to the first count. The declaration was re- 
manded to rules and amended; the cause came on again to be 
heard upon the amended declaration; the defendant demur- 
red to each count; the demurrer was sustained to the first 
count and overruled as to the second count; and defendant, 
when the cause came on for hearing put in two special 
pleas; one, that the covenant declared on was executed on 
Sunday and therefore void; the other a plea of non est fac- 
tum. The plaintiff demurred to the first plea and replied 
generally to the second. The demurrer to the first plea was 
sustained and the defendant excepted to the judgment of the 
court in sustaining the demurrer. Issue being joined upon 
the second plea the jury found for the plaintiff and rendered 
a verdict for 301 dollars and 68 cents and interest, and the 
court entered judgment accordingly. In the course of the 
trial the defendant moved the court to instruct the jury, that 
if they were satisfied from the evidence in the cause that the 
said covenant was at the instance of the plaintiff drawn, 
signed and delivered on the Sabbath day at the plaintiff’s 
usual place of business, that in point of law it was void and 
anulity. The plaintiff having failed to give any evidence 
whatever as to releasing the attachment, or as to dismissing 
it, or any evidence as to the attachment at all. The defen- 
dant further moved the court to instruct the jury that unless 
they were satisfied from the evidence before them that the 
plaintiff had released the attachment mentioned in the cov- 
enant, and had dismissed the same, the said plaintiff ought 
not to recover in this action. These instructions the court 
refused to give, and the defendant excepted. A supersedeas 
was obtained to the judgment, and the cause is now here to 
determine mainly whether a contract made on Sundav is for 
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that reason void. I am not aware that this question has ever 
been decided in Virginia. Its decision involves an inter- 
pretation of the 16th and 17th sections of chapter 196 of 
the Code of Virginia of 1849, which was the law in-force at 
the date of the covenant above mentioned. They are as 
follows: 


“16. If a free person on a Sabbath day be found laboring 
at a trade or calling, or employ his apprentices, servants or 
slaves in labor or other business, except in household or 
other work of necessity or charity, he shall forfeit two dol- 
lars for each offence; every day any servant, apprentice or 
slave is so employed constituting a distinct offence.” 


“17. No forfeiture shall be incurred under the preceding 
section for the transportation on Sunday of the mail, or of 
passengers and their baggage. And the said forfeiture shall 
not be incurred by any person who conscientiously believes 
that the seventh day of the week ought to be observed as a 
Sabbath, and actually refrains from all secular business and 
labor on that day; provided he does not compel a slave, ap- 
prentice, or servant, not of his belief, to do secular work or 
business on Sunday, and does not on that day disturb any 
other person.” 





It is claimed by the plaintiff in error that the rulings and 
judgment of the court below were in contravention of this 
statute: Ist. Because an act done under a penalty is void; 
2nd. That an act done by a party contrary to good morals, 
or even against the principles of sound policy, cannot be the 
foundation of an action in a court of law, and a recovery 
cannot be had on it. 


The 16th section of the statute above cited is the law re- 
lied upon as prohibiting the act in question; that is to say if 
the act of making and executing the covenant by the par- 
ties engaged therein constituted a ‘laboring at any trade or 
calling’ then these parties incurred a penalty each of two 
dollars; and it is claimed that such covenant is void because 
done under a penalty; and void, whether the statute de- 
clares it so or not. 
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The case of Bartiell vs. Vinor, Carthew, 252, is relied upon 
as establishing this doctrine. It is said by Lord Holt in this 
ease “that every contract, made for or about any matter or 
thing which is prohibited and made unlawful by any statute, 
is a void contract, though the statute itself doth not mention 
that it shall be so, but only inflicts a penalty on the offen- 
der; because a penalty implies a prohibition, though there 
are no prohibitory words in the statute.”” Was this contract 
made for or about any matter or thing which is prohibited. 
and made unlawful by statute? The dismissal of the attach- 
ment, and the releasing of the attached property, were the 
subject matters of this contract, or it was the “matter or 
thing” for or about which the contract was made. It was 
not unlawful for the plaintiff Watson to dismiss his attach- 
ment in that action, nor to release the property. He may 
have incurred a penalty for doing on Sunday an act in itself 
lawful. Had this transaction occurred on any other day no 
one would pretend that either the contract was void or the 
subject-matter of it unlawful. This does not fall within the 
principle involved in the discussion of lord Holt. Iam ata 
loss to see how any contract can come within the principle 
there laid down unless the subject-matter of it be prohibited 
and made unlawful by statute. In such a case the contract 
would be void if made on any other day, and would be no 
more a nulity because made on Sunday. 


Our statute prohibits the buying, selling, and transferring 
of tickets or chances in any lottery. Now a contract made 


for or about the buying or selling of lottery tickets, or an ob- 


ligation made in consideration of such tickets would be 
void, because the statute prohibits the “matter or thing” 
about which such a contract is made; it would be void if 
made on a Sunday, and equally so if made on any other 
day. But the statute imposes a penalty only on a tree per- 
son found laboring at any trade or calling on a Sabbath day. 
Can it be said with propriety that bargain-making, contract- 
making, or covenant-making is a ‘trade or calling” in the 
common or technical meaning of these words—as contra- 
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distinguished from other trades or callings? It is true that 
persons more or less frequently make contracts in the course 
of their usual transactions, but is the making generally of con- 
tracts, without reference to particular transactions, a trade or 
ealling? I think not. It may come within the calling of 
an attorney, draftsman, or scrivener to reduce contracts and 
the like to writing, but no one person can make a contract; 
there must be two or more parties to doit. What were the 
facts in this case as to the ‘‘/aboring’’ done on the Sabbath 
referred to? They are set ont in the record in the bill of 
exceptions, No. 2. “Fleet W. Smith, the subscribing wit- 
ness, proved that.on Sabbath day the 8th of March, 1857, 
he was passing along the street in Ripley in front of the 
plaintiff’s store and plaintiff called him into the store-house 
which had goods and merchandize in it, and was the place 
of business of the plaintiff, and when he went in found the 
defendant, Raines, there. Plaintiff and defendant talked 
over their matters and came to a conclusion which witness 
then and there reduced to writing. This writing is the cov- 
enant sued on, and the same was read over and explained to 
defendant who then and there signed, sealed and delivered 
the same, and that the whole matter took place within an 
hour’s time on said Sabbath day.” The “laboring” done, 
if any, in and about this transaction was perfurmed by the 
witness, not the parties to the covenant, unless the talking 
which they did is considered labor. This will hardly be 
pretended, for if it is, then all are guilty under this law, and 
none, perhaps, more than the clergyman, who is “found 
laboring on Sabbath,” and this too at his “calling.” It may, 
however, be claimed that the’ witness was the mutual agent 
of both parties, that he was, as an attorney, “laboring at 
his calling,” and therefore the maxim applies— Qui facit 
per alium facit per se.” 


The word “laboring,” as used in the statute, implies some- 
thing more than one mere physical effort; it imports a con- 
tinuous bodily exertion put forth in a trade or calling, such 
an exercise of muscular strength as brings on fatigue. 
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Neither of the parties, nor their agent, so far as the record 
discloses, were found “laboring” in any usual sense of this 
word. 


It is claimed that this statute should be read distributively, 
so as to make the party liable to the penalty if he be found 
laboring in any other business as well as at any trade or calling. 
This is a penal statute and must be construed strictly. Its 
words are, “if any free person on a Sabbath day be found 
laboring at any trade or calling, or employ his apprentices, 
servants, or slaves in labor or other business, except in house- 
hold or other work of necessity or charity, he shall forfeit,” 
&e. The words “other business” seem not to be intended 
. to apply to the person referred to as laboring “ at any trade 
or calling,” but to relate only to apprentices, servants, or 
slaves. The manifest object of the law is to prevent the 
master from requiring apprentices, servants and slaves, (who 
it is presumed have neither trade nor calling,) from laboring 
on Sunday in other business than at a “trade or calling” and 
thus evade the statute with impunity by compelling another 
to do what would be penal if done by himself. The old 
statute concerning pretended titles, (R. C. 1819, chap. 103,) 
imposed a penalty but did not avoid a conveyance, as decided 
by Roane, Judge, in the case of Zabb vs. Baird, 3 Call, 411. 
Perhaps a liberal construction ought to be given even to 
penal statutes, where the object is to prevent a public mis- 
chief, and not to claim the penalty. But in cases of clear 
violation of this statute the penalty imposed is only two 
dollars. Ido not think the legislature intended to superadd 
a punishment by rendering void a contract made in good 
faith, even on Sabbath day, involving interests it may be of 
vast concern, and made under circumstances of great con- 
venience, though falling, perhaps, a little short of necessity. 
At any rate the law does not declare contracts made on that 
day to be void, and in the absence of such a declaration it 
would hardly tend to promote the public morals for courts 
to enable either party to such a contract to add to his trans- 
gression by breaking faith pledged on that day, “and com- 
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mit a fraud out of assumed regard for the Sabbath.” Such 
were the views held by the court in the case of Swisher’s 
lessee vs. William’s heirs. Wright’s Ohio Reports, 754. 


Again, it is claimed that an act is void if done by a party 
contrary to good morals, or even against the principles of 
sound policy. 

It is not pretended that this act was either immoral or 
illegal in itself except so far as the doing of it on Sunday made 
itso. And although done on that day, it was not illegal as 
has already been shown, for it does not fall within the class 
of actions embraced by the words “trade” or “calling.” 
Was the act contrary to good morals because done on Sunday? 
There are doubtless many Christians who would hold it im- 
moral, because they attach a peculiar sanctity to the first 
day of the week; but there are many Christians in our 
State, whose piety and sincerity none can question, the Sev- 
enth-day Baptists for example, (and some other denomina- 
tions, I believe,) who attach the same sanctity to the seventh 
day of the week, and religiously keep Saturday as the Sab- 
bath, and follow their usual avocations on Sunday. I am 
not dealing with the religious or sectarian feature of the 
question, but simply with its legal aspect. Our law regards 
no one day of the week as being more holy than another, 
but rather all days alike holy. This is evident from the 
17th section of the same statute; it provides: ** No forfeiture 
shall be incurred under the preceding section for the trans- 
portation on Sunday of the mail or of passengers and their 
baggage. And the said forfeiture shall not be incurred by 
any person who conscientiously believes that the seventh 
day of the week ought to be observed as Sabbath, and ac- 
tually refrains from all secular business and labor on that 
day,” &c. As to the fact whether there is, or is not, divine 
sanction for the observance of the first day of the week, we 
are not required to determine; but it is manifest that the 
legislature did not appoint it as a Sabbath or day of rest 
because of any such supposed sanction for its observance; 
for if they did, it was a daring and impious exercise of leg- 
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islative power thus to attempt a modification of the divine 
mandate so as to suit the beliefs (however conscientious) of 
Baptist, Jew, or any other sect, and dispense with its ob- 
servance as to them. Again, to hold that contracts are void 
merely because made on Sunday would create most per- 
plexing anomalies in business transactions. Those who be- 
lieve Saturday to be the Sabbath and keep it as such may 
lawfully do business on Sunday. <A person executes his 
note on a Sunday to a Seventh-day Baptist, for a-lawful con- 
sideration; this note it is claimed is void as to the maker, 
because as to him the act was done under a penalty; but it 
can not be void as to the holder for the same reason, because 
the act was not done under a penalty as tohim. Here then 
is a contract between two parties, void as to one and valid as 
to the other. The holder has a legal right to enforce its 
payment, but the maker is under no legal obligation to pay 
it. The Jew may lawfully sell to the Christian on Sunday, 
but the latter when payment is demanded may successfully 
invoke the court to relieve him from an obligation incurred 
in violation of the law, and while sinning against his own 
conscience. The innocent suffer loss, for the guilty may 
take advantage of their own wrong. It is easy to multiply 
illustrations of the unsoundness of the proposition. By our 
laws a marriage promise is regarded in the light of a civil 
contract. Such promises are, perhaps, as frequently made 
on a Sunday as on any other day; and the marriage itself is 
often celebrated on Sunday. Now it is claimed in the ar- 
gument that to make a contract on Sunday is contrary to 
good morals, and against sound public policy, and that such 
a contract is for that reason void. But it will hardly be pre- 
tended, I think, that either strict morality or a sound policy 
would require that such marriage contract should be held 
void, and the marriage itself a nulity, because consummated 
on a Sabbath, and thus make illegitimate the children of 
numerous parents throughout the State. No saving can be 
made in favor of contracts of this character, for the law 
makes uo distinction. All contracts made on a Sabbath are 
alike void, without regard to consequences to the parties or 
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to the interests of society, if it. be true that the mere making 
of them on a Sabbath renders them void. I should be led 
to question the soundness of a policy that would declare 
such contracts void, not only for the foregoing reasons but 
for many others that might be assigned. A deed, for exam- 
ple, or other contract, might, through inadvertence, igno- 
rance, or mistake of the parties, be misdated, and after lapse 
of time be found by reference to the calender to bear date 
onaSunday. There might be great difficulty in establishing 
the fact that it was in truth executed at a different date. 
But it is needless to pursue this branch of the question 
further. It never was contemplated by the law-makers to 
confer immunities and superior religious privileges upon 
those who worship on Sunday in preference to those who 
observe the seventh day as the Sabbath. All questions or 
doubts touching the morality of the transaction, so far as 
the statute law is concerned, at once vanish when it is 
remembered that our Jaws establish no particular religion 
nor religious belief. Church and State are wisely kept sep- 
arate. Freedom and toleration in religion are characteris- 
tics of our State and Federal governments. (See Virginia 
Bill of Rights, article 16. Act for establishing religious 
- freedom. Code, chapter 76, pages 408 to 410. Constitution 
of United States, 1 article of amendments.) 


Wisdom and experience teach us that man should refrain 
from labor at least one day in seven, and it is obvious there 
would be great advantages in having the day of rest fixed 
at regular periods. To fix such a day and to enjoin cessa- 
tion from labor thereon is undoubtedly within the scope of 
legislative authority, whether the day selected be the first 
or any other day of the week. The legislature has wisely 
selected the Christian Sabbath to be observed as a day of 
rest, not for the purpose ot recognizing that day as being 
sacred above other «lays, but because the religious feelings 
and belief of the majority of our people would lead them to 
observe and keep it as a day of rest independently ot legis- 
lative action, From “principles of sound policy” then, a 
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day has been by law appointed on which free persons are 
required to refrain from laboring at any trade or calling, and 
inhibited from employing apprentices, servants or slaves in labor 
or other business. Having shown that the act complained of 
was not a “laboring at any trade or calling,” it can not be re- 
garded as violating either the principles or sound policy of 
the law. Under a similar but more stringent statute in Eng- 
land it was decided that a sale of goods made on Sunday, 
which is not made in the exercise of the ordinary calling of 
the vendor or his agent, is not void at common law or by 
the statute of 29 Char., 11, ¢. 7. That statute provided 
“that no tradesman, artificer, workman, laborer or other 
person whatsoever shall do or exercise any worldly labor, 
business or work upon the Lord’s day,” also, “that no per- 
son or persons whatsoever shall publicly cry, show forth, or 
expose to sale any wares, goods or chattels whatsoever upon 
the Lord’s day.” The case is reported in Ist Taunton, 130. 
Drury vs. Defontaine. The plaintiff, a banker by trade had 
sent his horse to Hull, who kept a commission stable for the 
sale of horses by auction, for the purpose of being sold. 
The defendant came on a Sunday to the stable, and after 
trying the horse an hour, requested Hull that he might earry 
it to show to Major Mackenzie that he might try it. Hull 
told him the price was a hundred guineas; but if defendant 
would bring him back £100 it would suffice. That he must 
either bring the £100 or return the horse by two o’clock at 
the farthest. If defendant did not return it by two o’clock 
the horse should be his own. The horse was not brought 
back till eight o’clock and Hull refused to receive it. Suit 
was brought for the £100. The question was whether the 
contract of sale being made on Sunday was void. 


Mansfield, Ch. J., held, “we can not discover that the law 
has gone so far as to say that every contract made on Sun- 
day shall be void, although under these penal statutes to 
bring this case within the act we must pronounce that either 
Drury or Hull worked within their ordinary callings on Sun. 
day. The sale of horses by private contract was not Drury’s 
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ordinary calling, nor was it Hull’s; his calling was that of a 
horse auctioneer, and he was not acting within his ordinary 
calling in selling his horse by private contract.” 


The transportation on a Sunday of passengers and their 
baggage is not forbidden by the statute. Sunday traveling 
is not always necessary, though it may sometimes be con- 
venient or desirable to engage in it. The exempting clauses 
in the law clearly indicate the intention of the legislature to 
be to appoint a day of rest, recurring at regular intervals, 
on which persons shall cease from laboring at their trades or 
callings. Such labor is attended generally with more or less 
of noise, is done publicly, and tends to disturb the quiet, 
repose, and devotion of others, and must cease upon that 
day, so that all may share in the blessings of rest. If the 
law-maker deemed the object of the statute secured, even 
when the transportation of passengers and their baggage is 
allowed, surely the single act of these parties privately done 
in a private room is neither a violation of its spirit nor its 
policy. This act was not passed to compel any religious 
observance, nor to give preference to any religious doctrine 
or denominational sect, nor to impose restrictions upon con- 
science, nor to indicate one day as being paramount in ex- 
cellence to another. The day to be selected is but a ques- 
tion of expediency, and its establishment a municipal regu- 
lation. 

The American authorities cited are decisions from the New 
England States, Pennsylvania, Michigan, Ohio and Alabama. 
The statutes under which these decisions were made are 
more comprehensive than ours, prohibiting not only labor 
at any trade or calling, but any manner of worldly business save 
acts of necessity or charity. 


The case of Sellers vs. Dugan, 18 Ohio Reports, 489, relied 
on by the plaintiff in error, is overruled in the case of Bloom 
vs. Richards, Warden’s Ohio Reports, vol. 1, page 387. 


I am of opinion, therefore, that the mere making of a con- 
tract on Sunday is not prohibited by the statute of this 
State. 
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As to the remaining question whether the court below 
erred in refusing the instructions asked for, I am of opinion 
that it did not. The defendant relied upon his demurrer, 
the two special pleas, and the plea of conditions performed. 
The covenant itself virtually released the attached goods, 
and operated as a dismissal of the attachment. 


The judgment is affirmed. 


JUDGMENT AFFIRMED. 
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* Absent from illness. 


Tbeeling. 


Absent, Harrison, J.* 
Fayette A. Loveui vs. Wituiam E. Cuiton, ef al. 


January Term, 1868. 


sells and conveys several adjoining tracts of land to L. without having them 
surveyed. C.’s deeds for the lands call for about 500 acres, and he con- 
veys to L. the same tracts of land for 500 acres more or less; but before 


‘the execution of the deed by C. to L., C. informed L. that he had never 


had the lands surveyed, and that he was disposed to believe there was not 
more than 450 acres embraced within the several tracts, although his deeds 
called for more land. L. replied that as he made by his calculations about 
500 acres called for by the several deeds, to put it at that amount, that the 
difference was of no consequence, and should cause no difference between 
himself and C. Upon survey subsequently made the several tracts con- 
tained but 453 acres. HeE.p: 


That this was no such misrepresentation in the quantity of land as would 
entitle L. to a rescission of the contract. 


2. Where a vendee of land obtains an injunction to stay the sale thereof under 


a deed of trust securing a residue of unpaid purchase money thereon, and 
at the date of the deed therefor to the vendee the vendor’s title to a por- 
tion of the land is defective, and the vendor after the injunction is granted 
procures a deed of release from a third party for such portion, an order 
granting the injunction is proper until the title is settled, but the pro- 
euring and having recorded a deed of release by the vendor is a sufficient 
settlement of the title to allow the vendor to proceed to collect the unpaid 
purchase money by a sale of the land, and an order dissolving the injune- 
tion after such release is right, but upon further proceedings in the court 
below the vendee ought to recover-his costs there. 


On the 14th day of May, 1866, Fayetle A. Lovell filed his 
bill in equity in the clerk’s office of the circuit court of 
Kanawha county against William H. Edwards, William E. 
Chilton, Anthony Gilkinson, John C. Bird, Joseph Musgrave 
and William E. G. Gillison, trustee, in which it is alleged, 


t the complainant in January, 1865, purchased of the de- 
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fendant, Chilion, several tracts of land adjoining each other 
in the county of Kanawha for the sum of 18,000 dollars, for 
which the said Chilton and wife on the 31st day of January, 
1865, executed to the complainant a deed, at which time 500 
dollars of the purchase money was paid, and the com- 
plainant, jointly with the defendant Edwards, executed 
their five bonds for the remainder of the purchase money, 
respectively for the following sums: one for 1,000 dollars, 
payable thirty days after date; one for the sum of 1,500 
dollars, payable sixty days after date; one for the sum of 
2,000 dollars, payable ninety days after date; one for the 
sum of 6,500 dollars, payable six months after date, and one 
for the sum of 6,500 dollars, payable twelve months after 
date; and to secure the payment of said bonds the com- 
plainant executed to Gillison a trust deed upon said land; 
since which time the complainant paid the three bonds first 
falling due. That the defendant, Chilton, at the time of the 
purchase, represented that the several tracts of land con- 
tained 500 acres, but that by subsequent survey the whole 
of said tracts contain only 453 acres. That one of the. 
tracts of land conveyed to complainant, lying on the north 
side of Elk river, containing 107 acres, the defendant, Chil- 
ton, had title to but three undivided fifth parts thereof, and 
after deducting the two-fifths thereof owned by persons un- 
known to complainant, there would be left but a little over 
400 acres actually conveyed by defendant, Chilton, to com- 
plainant. That the defendant, John C. Bird, in October, 
1855, purchased at sheriff’s sale for taxes, a large tract of 
land in Kanawha county, and in May, 1858, obtained from 
the clerk of the county court of said county a deed for the 
same, which was then recorded in said county, and that said 
tract of land, so purchased by and conveyed to Bird, em- 
braced and covered all the various tracts conveyed or pre- 
tended to be conveyed by Chilion to complainant, excepting 
125 acres at the mouth of Big Sandy creek, to which only 
Chilton had title, and that all the residue of the land sold and 
conveyed by Cailion to complainant was held adversely to 
complainant. ‘That the defendant, Gillison, the trustee, had 
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advertised the land for sale to enforce the payment of the 
last two bonds of 6,500 dollars each, and the bill prayed that 
Gillison, the trustee, be restrained, inhibited and enjoined 
from selling said land or taking any steps to enforce the ex- 
ecution of the deed of trust, and that the deed from Chilton 
to complainant, as also the contract between them for the 
purchase of said land be set aside and declared null and void, 
and that Chilton be required to deliver up to complainant the 
two bonds of 6,500 dollars each, and also to refund to him 
the 5,000 dollars paid on said land. An injunction was 
granted. The defendants, William E. Chilton, William H. 
Edwards, and Josiah Musgrave filed three separate answers 
to the bill. The answer of respondent, Chilton, denied that 
he intended to convey by said deed, or that it was either un- 
derstood or agreed between him and the complainant, that 
respondent did convey or was to convey the precise quantity 
of 500 acres of land, or that the several tracts sold and con- 
veyed by his deed to complainant did contain precisely that 
quantity; that pending the negotiations for the sale, and at 
the time the deed was made to complainant for the land, re- 
spondent told complainant that he had never had said land 
surveyed, and although his deeds called for about 500 acres, 
yet he was inclined to believe there was not more than 450 
acres in the several tracts of land, and that as complainant 
was desirous that there should be no delay in the purchase, 
he (complainant) replied that inasmuch as respondent’s 
deeds called for about 500 acres, and that the difference, if 
any should be found hereafter to exist, would be of no con- 
sequence, and should not be a matter of dispute or contro- 
versy between himself and respondent, and that the deed 
should call for 500 acres more or less; that as soon as com- 
plainant’s bill was filed, although he considered that he had 
good title to the lands, yet that he might appear in court 
having done all that in equity and good conscience he could 
under any circumstances be required to do, he procured and 
had recorded deeds from John C. Bird, James S. Connele, and 
David Polsley, releasing all and any claims they may have had 
to any portion of the land sold by respondent to complainant. 
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Respondent denied that he conveyed the whole of the 107 
acre tract, when in fact he had title to but three-fifths of 
said tract; that by reference to respondent’s deed to com- 
plainant it would be seen that respondent only conveyed to 
complainant the three-fifths of said 107 acre tract, (which 
the deed does in fact show). The answer of respondent, 
Chilton, was supported by the testimony of W. G. Gillison, 
who proved that he was present when the negotiations for 
the lands in the bill mentioned were made between com- 
plainant and defendant, Chilton; that Chilton remarked that 
he had never had the lands surveyed, and that he was dis- 
posed to believe there was not more than 450 acres embraced 
within the several tracts, although the deeds called for more 
land. Complainant replied that the difference was of no 
consequence anyhow, and should cause no difference between 
himself and Chilton. 

On the 11th day of July, 1866, the court below rendered 
a decree in the cause, dissolving the injunction, and at the 
same term, it was upon motion of complainant and upon his 
giving bond, suspended for 30 days to enable him to make 
application to this court for an appeal, which appeal was 
granted, to operate as a supersedeas, by one of the Judges 
of this court in vacation. 


Lee and Edmiston for appellant. 
RR. L. Berkshire and D. Polsley, for appellee. 


Maxwett, J. The deed from Chilton to Lovell upon its 
face I think is for the tracts of land described in it without 
reference to the number of acres contained in them. 

One of the purposes of the bill is for relief, on the ground 
that Chilton at the time of the sale misrepresented the num- 
ber of acres contained in the several tracts. On this sub- 
ject the bill charges that Chilton represented the quantity 
of land contained in the several tracts at 500 acres, while in 
fact they only contained, by actual survey, 453 acres. In 
response to this allegation Chilton answers that both during 
the negotiations pending the sale, at the time of the execu- 
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tion of the aeed and subsequently, he told Lovell that he 
had never had said lands surveyed, and that although his 
several deeds called for about that amount of Jand, yet that 
he was inclined to believe there was not more than 450 acres 
actually embraced in the several tracts. 

Not wishing to rest on his denial of the allegation in the 
bill, which was responsive to it, he proceeded to take the de- 
position of the witness, Gillison, who proves that in a con- 
versation between Chilton and Lovell before the deed was 
executed, Chilton remarked that he had never had his lands 
surveyed, but that he was disposed to believe there was not 
more than 450 acres embraced within the several tracts, al- 
though the deeds called for more land. To which Lovell 
replied in substance, that as he made by his calculation about 
500 acres, called for by the several deeds, to put it at that 
amount; that the difference was of no consequence, and 
should cause no difference between himself and Chilton. 

I think this effectually disposes of the question as to the 
misrepresentation of the quantity contained in the several 
tracts. There is no other allegation in the bill of traud, 
surprise or mistake. 

The next ground for relief set up in the bill is that the 
title to a portion of the land conveyed was defective; that 
the title to the tract containing 107 acres is defective because 
Chilton had title to but three undivided fifth parts thereof. 
To this allegation Chilton makes the general answer, that 
he verily believes, and so alleges, that he has good and 
indefeasible title to said land. By reference to the deed 
from Chilton to Lovell it appears that only three undivided 
fifth parts of this tract are conveyed. 

The bill further alleges that one John C. Bird had pur- 
chased at sheriff’s sale and has title to a tract of 800 acres 
of land, which covers all the land conveyed by Chilton to 
Lovell except the 125 acre tract, and the complainant filed 
with his bill a deed from the clerk of the county court of 
Kanawha county to sustain the allegation of his bill. To 
this allegation, Chilton, in addition to the general answer 
before referred to, answers that although he considers that 
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he has good title to said lands, yet in order that he might 
appear in court having done all that in equity and good con- 
science he could under any circumstances be required to do, 
he, as soon as the bill was filed, proceeded to get and have 
recorded from the said Bird a deed releasing all his claims, 
a copy of which deed he files with his answer. 

It appears from the deed to Bird that the title conveyed to 

him by his tax deed was the title of the heirs of William 
Jobb to a tract of 800 acres of Jand. It, appears from the 
deeds filed by Chilton, that he purchased several of the 
tracts of land, if not all of them, after the sale was made to 
Bird by the sheriff, and it also appears that several of the 
tracts are parcels of the William Cobb tract. 

It seems to me, therefore, that the complainant thus made 
out a case showing clearly that Chilton’s title was defective, 
and was entitled to have the sale of the land injoined until 
the title could be settled. Keytons vs. Browfords, 5 Leigh, 
39. Ralston, &c., vs. Miller, &c., 3 Rand., 44. But I think 
the release of Bird of all his title to said land, which Chilton 
procured and had recorded, was a sufficient settlement of the 
title to allow the complainant to proceed to collect the pur- 
chase money by sale of the land. 

There is another charge in the bill that the complainant 
was informed and believed that there were other parties who 
claimed the land described in Chilton’s deed to him, ad- 
versely to him, but there is no allegation who the parties are 
nor is their title shown or indicated. This allegation is en- 
tirely too general to require any attention. 

[ think, therefore, that the order dissolving the injunction 
was right, and that it ought to be affirmed, with costs and 
damages to the appellee, and the cause remanded to be 
further proceeded with, but if the case is when finally dis- 
posed of, the same as in the record here, the complainant 
ought to recover his costs. 


The President concurred. 


Dricree AFFIRMED. 
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ddlbeeling. 


Absent, Harrison, J.* 


©. M. Contry, et al., vs. SUPERVISORS OF CaLHouN County. 


January Term, 1868. 


. It is the province of the political, and not the judicial, department of the 


federai government to determine when the late civil was over. 


. Where by an act of the general assembly a vote was to be taken “after the 


present war is over,” and it was taken on the fourth Thursday of May, 
1866, before the proclamation of the President of the United States, de- 
claring that the insurrection was at an end, and that peace and tranquility 
reigned throughout the whole of the country, (issued on the 20th day of 
August, 1866,) such vote is a nullity, being taken before the act had va- 
lidity. 


. A general statute without negative words will not repeal the particular pro- 


visions of a former one, unless the two acts are irreconcilably inconsistent. 
But if they are irreconcilably inconsistent the first must give way to the 
last. 


A statute is impliedly repealed by a subsequent one revising the whole sub- 


ject matter of the first. 


. An act passed in 1862 by the general assembly of Virginia, provided, that 


at a certain time, after the war was over, a vote might be had by the peo- 
ple of C. county on the matter of removing their county seat. An act of 
the West Virginia legislature, passed in 1863, provided that if it became 
necessary or desirable to remove a county seat, and a majority of the board 
of supervisors deemed it so, and it was approved by three-fifths of the 
voters, &c., it might be done. Where the vote under the act of 1862 was 
not taken until May, 1866, it was, HeLp: 


1. That the operative part of the act of 1862 was repealed by the act 
of 1863. 


2° That it was also impliedly repealed by the same act, which revised 
the whole subject matter, and was passed in pursuance of a provi- 
sion of the constitution of West Virginia, which took effect after 
the passage of the act of 1862, and gave to the board of supervisors 
the superintendence of the internal affairs and fiscal concern, of the 
county. 








*Absent from illness. 
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On the 25th day of June, 1866, the prosecuting attorney 
for the county of Calhoun brought to the attention of the 
circuit court of that county, certain matters of record, poll 
books, &c., to show that by a vote of the people, in pur- 
suance of an act of the general assembly, passed February 
13th, 1862, the location of the county seat had been changed 
from Arnoldsburg to Simon P. Stump’s farm. Also that by a 
tie vote of the board of supervisors of the county had on the 
6th day of June, 1866, they had refused to take up and ex- 
amine the result of the election held by the people on the 
fourth Thursday of May preceding, concerning the removal. 
Upon an examination of the evidence the circuit court was 
of opinion that the election had been held according to law, 
and declared that the poll books showed that the greatest 
number of votes had been cast for the removal to Stump’s 
farm, and accordingly ordered that it should, after the rising 
of the term then passing, be the permanent county site of 
Calhoun county, and that the supervisors of the county should 
provide suitable buildings for the holding of courts at that 
place in conformity to law. Before this order was made, 
C. M. Conley, George Lynch, Jr., and M. V. Fleming, on be- 
half of themselves and other citizens of the county, objected 
to any proceedings of removal being had by the circuit 
court, on substantially the following grounds: 

“First. Because under the constitution and laws of the 
State of West Virginia the board of supervisors of Calhoun 
county have sole and exclusive jurisdiction over the subject 
in controversy, and the circuit court has therefore no juris- 
diction in the premises. 

Second. Because the said act of February 13th, 1862, be- 
ing in conflict with, and repugnant to, the constitution and 
laws of the State of West Virginia, is repealed, and therefore 
no legal election under it could be held in any manner. 

Third. If any election could be held under said act of 
13th February, 1862, such election must be held and con- 
ducted in all respects in conformity with said act, and as 
elections were then conducted and certified under the laws 
of the State of Virginia then existing.” 

Vou, I. 27 
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The foregoing facts, with others that need not be men- 
tioned here, appeared by a bill of exceptions taken to the 
order of the court. The parties named above applied to 
this court for a supersedeas, and asked that the supervisors 
of Calhoun be made parties and that the order of the court 
below be annulled. 


G. H. Lee for the plaintiffs in error. 
Stanton § Allison for the defendants in error. 


MaAxwELL, J. This is a supersedeas to an order of the cir- 
cuit court of Calhoun county made on the 25th day of June, 
1866, declaring the result of a vote taken in the said county 
whether they would retain the county seat at Arnoldsburg, 
the place then fixed by law, or remove the same to Simon P. 
Stump’s farm, opposite the mouth of Philip’s run, in said 
‘county. The vote was taken by virtue of an act of the gen- 
eral assembly of Virginia, passed February 13th, 1862. The 
first section of this act provides, ‘That it shall be lawful to 
open polls at the various places of voting in the county of 
Calhoun on the fourth Thursday in May, after the present 
war is over, for the purpose of taking the sense of the voters 
of said county,” &e. Under the law of Virginia in force 
at the time of the passage of this act every act of assembly 
was to commence and be in force upon and after the first 
day of May next succeeding the passage thereof, unless 
another day for the commencement thereof was particularly 
mentioned in the act itself or otherwise expressly provided. 
Code of Virginia, 1860, chap. 16, sec. 3, p. 113. 

The general assembly did not leave this act to take effect 
on the first day of May next succeeding its passage under 
the general law. Nor does the act mention another certain 
day for its commencement, but it provides that the polls 
shall be opened at a certain time after the happening of an 
uncertain event. It theretore becomes material to inquire 
whether or not the condition or contingency on which this 
act depended for its vitality’ had happened on the fourth 
Thursday in May, 1866, the time the vote was taken under it. 
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At the time the act was passed an insurrection amounting to 
a civil war existed in the United States, and it must be sup- 
posed that this is the war to which the act refers, Prize 
cases, 2 Black’s Rep., 635; Hedges vs. Price, 2 West Vir- 
ginia Rep., 192; Hawver, et al., vs. Seldenridge, et al., Ibid, 
974. Was that civil war over at the time the poll was 
taken? If not the event had not happened on which the act 
was to take effect. How are we to determine that question? 
It is a question to be determined by the political department 
of the government, and not by the judicial. The President 
of the United States by a proclamation issued on the 2nd 
day of April, 1866, declared that the insurrection which be- 
fore that time existed in the States of Georgia, South Caro- 
lina, Virginia, North Carolina, Tennessee, Alabama, Lou- 
isiana, Arkansas, Mississippi and Florida was then at an end, 
and was thenceforth to be so regarded. And by another 
proclamation issued by him on the 20th day of August, 
1866, he declared that the insurrection which before that 
time existed in the State of Texas was then at an end, and 
was thenceforth to be so regarded. And by the last named 
proclamation the President further proclaimed, “that the 
said insurrection is at an end, and that peace, order, tran- 
quility and civil authority now exist in and throughout the 
whole of the United States of America.” Of these procla- 
mations this court must take notice judicially. 

According to this last proclamation the insurrection was 
at an end and peace prevailed throughout the United States 
of America on the 20th day of August, 1866, so that on that 
day the war referred to in the act was over and the condi- 
tion on which the act was to take effect then happened. On 
the fourth Thursday of the May then next following, ac- 
cording to the terms of the act, and not before that time, 
the vote might have been taken under the act. The vote, 
however, was taken before the act had vitality, and conse- 
quently is a mere nullity. But suppose that the condition 
had happened on which the act was to take effect, at the 
time the vote was taken it is claimed that the act is repealed 
by chapter 78, section 8, Acts of 1863, page 69, in relation 
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to the mode of removing county seats. In regard to the 
mode in which laws may be repealed by subsequent legisla- 
tion it is laid down as a rule, that a general statute without 
negative words will not repeal the particular provisions of a 
former one, unless the two acts are irreconcilably incon- 
sistent. Sedgwick on Statutory and Common Law, page 
123; Brown vs. County Com., 21 Penn., 37. But if the two 
acts are irreconcilably inconsistent the first must give way 
to the last. Another rule is that a statute is impliedly re- 
pealed by a subsequent one revising the whole subject mat- 
ter of the first. Sedgwick on Statutory and Common Law, 
page 126; 12 Mass. Rep., 537; 5 Pick., 168. Toapply the 
first of these rules to the case under consideration, can the 
act of February 13th, 1862, be reconciled with the act of 
1863, referred to? The act of 1862 provides, “that it shall 
be lawful to open polls at the various places of voting in the 
eounty of Calhoun, on the fourth Thursday in May,” &e. 
Section 8, of the act of 1863, provides that, “if it became 
necessary or desirable to remove the cdunty seat of any 
eounty to any place within the same, and such removal is 
deemed advisable by a majority of the board of supervisors 
of such county,” &c., and it is approved by three-fifths of the 
voters, &ec. Under the act of 1862, it shall be lawful to open 
polls without the approval of the board of supervisors of 
Calhoun county, while under the act of 1863 the removal of 
the county seat must be deemed advisable by a majority of 
the board of supervisors of such county before a vote of the 
people could be had. I think, therefore, that the operative 
part of the act of 1862 is repealed by the 8th section of the 
act of 1863. But suppose: the first act be tried by the test 
of the other rule above quoted, that a statute is impliedly 
repealed by a subsequent one revising the whole subject 
matter of the first. The constitution of the State of West 
Virginia took effect after the passage of the act of 1862. 
The 4th section of the 7th article of the constitution provides 
that, “‘the board of supervisors of each county, a majority 
of whom shall be a quorum, shall under such general regu- 
Jations as may be prescribed by Idw, have the superinten- 
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dence of the internal affairs and fiscal concerns of their 
county,” &c. The legislature in prescribing general regu- 
lation to carry into effect the constitutional provision, on the 
subject of the removal of county seats, enacted section 8, 
of chapter 78, Acts of 1863, page 69, revising, as it seems to 
me the whole subject matter of the act of 1862, and im- 
pliedly repealed it. | 

As the county seat has been located at Stump’s farm by 
an act of the legislature, passed on the 22nd day of January, 
1867, since this case has been in this court, there is nothing 
in the case but a question of costs. 

I think the judgment or order complained of will have to 
be reversed with costs to the plaintiffs in error and the pro- 
ceeding dismissed by this court. 


The President eencurred, 


ORDER REVERSED, and proceeding dismissed. 
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Tbeeling. 
Absent, MAxweE Lt, J.* 
CUNNINGHAM vs. SQUIRES. 
January Term, 1868. 


1. The supreme court of appeals will not grant a writ of prohibition toa cir- 
cuit court to prohibit that court from supervising by means of a certiorari 
the action of a board of supervisors. 


2. A board of supervisors is not a common law court; does not proceed ac- 
cording to the course of the common law, having a newly created, limited 
and special jurisdiction from which no appeal is allowed by statute, nor 
writ of error by the common law, and determining in a summary way the 
most important rights and franchises both as respects the people and pri- 
vate persons ; is, and cannot be otherwise than an inferior tribunal in the 
strictest sense of the word, according to the 6th section of the 6th article 
of the constitution.f 


3. The action of a circuit court on a writ of certiorari to the proceedings of a 
board of supervisors, to determine a matter of controversy on its merits, 
is subject to review by this court, if it errs in the matter. 


This was an application by Cunningham to the supreme 
court of appeals for a writ of prohibition to the circuit court 
of Braxion county to prohibit that court from supervising 
by means of certiorari the action of the board of supervisors 
in the matter of a contested election for clerk of the circuit 
court of said county. The application was based upon a 





*Judge Maxwell had advised in cause below as attorney general. Judge T- 
W. Harrison of the III circuit was called to,the bench. 


+ “The circuit court shall have the supervision and control of all proceedings 
before justices and ather inferior tribunals by maudamus, prohibition or certiorari,” 
&e. 
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suggestion in writing supported by affidavit. Squires ap- 
peared by attorney and waived notice and a rule nisi, and con- 
tested the motion upon its merits. 


HH. Brannon for the petitioner. 
RR. F. Fleming for the defendant. 


Brown, President. This is an application by Cunningham 
to this court for a writ of prohibition to the circuit court of 
Braxton to prohibit that court from supervising, by means 
of certiorari, the action of the board in the matter of a con- 
tested election for clerk of said circuit court. The applica- 
tion is based upon a suggestion in writing supported by af- 
fidavit. Squires appeared by attorney and waived notice 
and a rule nisi, and contested the motion upon its merits. 

For the application it was contended that the board of su- 
pervisors was not an inferior tribunal within the meaning of 
the constitution, article 6, section 6. And that even if it 
was such inferior tribunal still the circuit court had no su- 
pervision or control of its proceedings by certiorari or other- 
wise, because by the 7th article, 4th section of the constitu- 
tion, the supervisors are the judges of the election, qualifi- 
cations and returns of their own members and of all county 
and township officers. 

As examples of inferior tribunals to which a certiorari lay 
at the common law, the following may be instanced in 
England: the court leet, the quarter sessions, the old Bailey, 
the sessions of the city of Rochester, two justices author- 
ized by statute to appoint overseers of the poor, justices 
in eyre, justices of jail, justices of a county palatine, the 
college of physicians having a special poweg by statute to 
impose fines, &c., justices of the peace, &c., even in those 
cases in which they are empowered by statute finally to hear 
and to determine; commissioners of sewers, the courts of 
the Cinque ports, the grand sessions and other courts in 
- Wales, the city courts of London and Middlesex, justices of 
assize, orders of conviction on the conventicle act, 22 Car., 
2, chap. 1, and orders on appeal from Scavenger’s rate, or- 
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ders of bastardy, an inquisition taken before the sheriff un- 
der a private act of parliament, 2 Bac. Abr., 163. 
Examples of like inferior tribunals in the several States of 
the Union are too numerous and diverse to mention, such as 
commissioners of highways in N. Y., 32 Barb., 132; quar- 
ter sessions in Pennsylvania in laying out highways, 5 Bin., 
24, 29, 482; the courts of sessions in Maine in laying out 
roads, 8 Maine, 292; the court of common pleas acting un- 
der the statute for the support and regulation of mills, 11 
Mass., 462; the county court in N. C., Haywood, 303; jus- 
tices court for trial of negroes for felony under statute in 
Tennessee, 2 Yerger, 173, and justices court under act for 
punishment of riots, &c., in Virginia, 2 Virginia cases, 269. 
A tribunal which is not a common law court, which does not 
proceed according to the course of the common law, a newly 
created, limited and special jurisdiction, from which no ap- 
peal is allowed by statute, nor writ of error by the common 
law, yet determining in a summary way the most important 
rights and franchises, both as respects the people and pri- 
vate persons, is and cannot be otherwise than an inferior 
tribunal in the strictest sense of the word. The board of 
supervisors is just such a jurisdiction, and, therefore, most 
unquestionably, an inferior tribunal, within the very letter 
of the constitution ; and all the reasons and necessity which 
exist for the supervision and control of inferior tribunals by 
the court of king’s bench, England, equally exists in this 
case and is equally within the reason and intent of the con- 
stitution, so that the said board is no less within the spirit 
than the letter of the constitution, giving the supervision 
and control thereof to the circuit court. In the case of 
Mackaboy, and others, vs. Commonwealth, 2 Virginia cases, 
268, the general court held “that it is a general rule well 
established, that in cases before justices of the peace, orders, 
summary proceedings, and trials before newly created juris- 
dictions, who proceed not according to the course of the 
common law, and where the party cannot have a writ of 
error he shall have a certiorari.” And in Grroenvelt vs. Bur- 
well, 1 Lord Raymond, 469, Holt, chief justice, said “he 
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agreed that the plaintiff cannot have a writ of error, because 
it (the college of physicians) is a court newly instituted, em- 
powered to proceed by methods unknown to the common 
law, as there is no need to say ideo consideratum, &c.,. but 
only quod solvat, ce.” He compared it to convictions before 
justices of peace out of sessions, upon which though error 
does not lie, yet a certiorari does lie, for it is a consequence 
of all jurisdictions to have their proceedings returned here 
(i. e. in the king’s bench) by certiorari to be examined. See 
Long’s case, 2 Crokes’ Elizabeth, 489; Wingfield vs. Crenshaw, 
8 Hen. & Mun., 253; Commonwealth vs. Ellis, 11 Mass., 465; 
Rahlman vs. Comth., 5 Bin. 27; Baltimore Turnpike, 5 Bin., 
483; People vs. Van Alstyne, 32 Barb., 184; 2 Yerger, 555. 
The latter case was well considered and discussed, and held 
that certiorari lay to the verdict and judgment of justices’ 
court sentencing a negro to be hung for murder, where no 
writ or error nor appeal lay. To the action of the board of 
supervisors, no writ of error lies, and no appeal has been 
allowed by statute, and, therefore, by the common law a 
certiorari would lie on such case. But the constitution has 
not left it to the common law or judicial determination; it 
has been given in express terms to the circuit court to super- 
vise and control the proceedings of all inferior tribunals. 
Nor is the supervisory and controlling power in the circuit 
courts inconsistent with the power and duty in the board of 
supervisors to adjudge and determine the election, qualitfica- 
tions and returns, &c. But on the contrary they must be 
taken together, are consistent and proper and the super- 
visory power necessary to keep the former from liability to 
abuse and error. 

I think, therefore, that the application for prohibition 
should be refused, and since nothing appears to show that 
the cause before the circuit court is not a proper one, on its 
merits, to be examined there on the writ of certiorari, that 
court should be left to determine the matter of controversy 
on its merits, subject to review by this court if it errs in the 
matter. The 33rd section of chapter 100, Acts of 1863, has 
been referred to as showing the conclusiveness of the reso- 
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lution of the board of supervisors in all courts, &c., but that 
can have no reference to the court supervising the case any 
more than any other judgment appealed from can conclude 
the appellate court. 


Judge Wiii1aM A. Harrison concurred in the result but 
expressed no opinion further. 


Harrison, THomas W., dissented but gave no opinion. 


WRIT DENIED. 
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Wheeling. 


Absent, Harrison, J.* 
GrorcE W. Soutuearte, et al., vs. H. L. Waker. 


January Term, 1868. 


In an action of ejectment brought in 1848, if the facts proven on the trial did 
not show that the defendant was in possession of the land described in the 
declaration at the time the suit was brought, the plaintiff was not entitled 
to a judgment against him, although the plaintiff’s title and right to re- 
cover may have been perfect in all other respects. Nor did the common 
law consent rule then in force obviate the necessity of its being proven or 
admitted on the trial that the defendant was in possession of the land sued 
for at the time the suit was brought. 


At the spring term, 1848, of the circuit superior court 
of law and chancery for Fayeiie county, John Doe on 
the demise of Hannah Wright Anderson, (late Southgate,) 
George Morris Southgate and James Southgate filed a declara- 
tion in ejéctment against Richard Roe to recover the posses- 
sion of one thousand acres of land lying in the county of 
Fayette, on branches of Laurel creek; and no further descrip- 
tion of the tract of land for which suit was instituted was 
given in the declaration. The declaration and notice were 
served on Hezekiah L. Walker, and subsequently the com- 
mon law common consent rule was entered. At the March 
term, 1848, Hezekiah L. Walker was admitted defendant in 
this suit in the room of Richard Roe, and by his attorney 
pleaded the general issue, and confessed the lease, entry and 
ouster in the declaration supposed, and agreed to insist on 
the title only at trial. The cause having been transferred 
to the cotunty of Greenbrier was docketed in the circuit court 
of that county in 1854. 


*Absent from illness. 
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At the May term, 1859, the following among other facts 
were agreed in the case: That the plaintiffs were the heirs 
and devisees of Wright Southgate, and the land in controversy 
was included in eleven different grants of 1,000 acres each, is- 
sued to Henry Banks. That on the 24th day of October, 1787, 
Henry Banks conveyed by deed of that date to Wright South- 
gate eleven tracts of land of 1,000 acres each, in the county 
of Greenbrier, and that the same were devised to the plain- 
tiffs by the last will and testament of Wright Southgate. 
That in 1825, George W. Southgate and James Southgate con- 
veyed to John Anderson one moiety of one of said 1,000 
acre tracts, being No. 2o0f the same. That a patent issued 
to Thomas Dequazer from the commonwealth of Virginia for 
139 acres, on the 12th day of November, 1828, and that the 
same was embraced in the boundaries of the tracts of the 
11,000 acres, but not embraced by the deed to John Ander- 
son, and that defendant was in possession of said 139 acres 
at the institution of this suit. But it no where appears in 
the agreement, nor was it otherwise shown that the 139 acre 
tract, or any part thereof, which by said agreement was ad- 
mitted to have been in possession of the defendant at the 
institution of the suit was embraced in the 1,000 acre tract 
for which the suit was brought. And that if the law arising 
upon the facts agreed be for the plaintiffs it was agreed that 
judgment be rendered for the plaintiffs for the land claimed 
by the defendant as embraced in the said grant, and one cent 
damage; and if the law be for the defendant then it was 
agreed that judgment should be rendered for the defendant. 
And the court being of opinion that the law arising upon 
the facts agreed, was in favor of the defendant, judgment was 
rendered accordingly. 

The plaintiffs petitioned for a writ of supersedeas, to the 
eourt of appeals of Virginia, at Lewisburg, which was granted, 
and by operation of law the case was transferred to this 
eourt. 


George H. Lee for plaintiffs in error. 
Lamb ¢ Paull for defendant in error. 
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MaxwELL, J. This is a supersedeas to a judgment of the 
circuit court of Greenbrier county rendered in an action of 
ejectment brought in 1848 in the circuit court of Fayette 
county and afterwards transferred to Greenbrier county for 
trial. The facts were agreed by the parties and a judgment 
rendered by the court for the defendant. The plaintiffs not 
being satisfied with the judgment took the case to the court 
of appeals of Virginia at Lewisburg from which it has been 
transferred to this court. The plaintiffs here claim that on 
the facts agreed they were entitled to a judgment against 
the defendant for the possession of the land in dispute. To 
enable the plaintiffs to recover on the facts agreed they must 
have a good title and the right to the possession as against 
the defendant. 

It appears from the facts certified that the plaintifis were 
three of five heirs and devisees entitled, if the same was not 
forfeited, to eleven tracts of land of 1,000 acres each, the 
declaration is for “a certain tract or parcel of land, lying 
and being in the said county of Fayette, on branches of 
Laurel creek, containing one thousand acres.” After stating 
the documentary evidence the agreement of facts states that 
it is agreed, “that a deed bearing date in 1825, and of record 
in the clerk’s office of the county court of Greenbrier, was 
made by George M. Southgate and James Southgate to John 
Anderson conveying one moiety of one of said 1,000 acre 
tracts, being No. 2 of same, and it is agreed that a patent 
issued to Thomas Dequazer from the commonwealth of Vir- 
ginia for 139 acres on the 12th day of November, 1828, 
which is embraced within the boundaries of the traets of 
11,000 acres as aforesaid, but not embraced by the deed to 
Johu Anderson as aforesaid; and that the defendant was in 
the possession of said land at the time of the institution of 
this suit, and that the same had been regularly assessed 
with taxes, and that the same had never been returned delin- 
quent.” It appears from the facts agreed that the defen- 
dant was in possession of the 139 acre tract patented to De- 
quazer at thetime of the institution of the suit, and it further 
appears that the Dequazer tract was embraced within the 
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boundaries of the tracts of 11,000 acres, but that it was not 
within that portion of the 1,000 acre tract known as No, 2, 
which had been conveyed to Anderson. It no where ap- 
pears which one of these eleven tracts is intended to be de- 
scribed in the declaration, and it may as well be No. 2 as any 
other one of them, a portion of which it is expressly agreed 
the defendant wasnot in possession of. I think it clear that 
these facts do not show that the defendant was in possession 
of the land described in the declaration at the time the suit 
was brought, consequently the plaintiff was not entitled to 
. a judgment against him, although his title and right to re- 
cover may have been perfect in all other respects. But it 
may be supposed that inasmuch as this suit was brought in 
1848, which was before the code of 1849 took effect; there- 
fore, under the common law common consent rule then in 
force, it was not necessary to prove the defendant in pos- 
session at the time the suit was brought. By the common 
law common consent rule the defendant was required, on 
being let in to defend in room of the fictitious tenant, to 
plead not guilty, and agree at the trial of the issue to con- 
fess lease, entry and ouster, and insist upon title only. The 
record in this case shows that the defendant, on being let in 
to defend, pleaded the general issue and confessed the lease, 
entry and ouster in the declaration supposed, and agreed to 
insist on title only at the trial; but it does not appear from 
the facts agreed, that the defendant on the trial did in fact 
confess the lease, entry and ouster. In the case of Moo- 
berry, and others, vs. Marye, 2 Munford, 458, there was.an 
agreement of the facts in which the lease, entry and ouster, 
in the declaration mentioned, were agreed, and this was held 
sufficient proof that the defendants were in possession of 
the land in dispute, to warrant a judgment for the plaintiff. 
The case under consideration does not come within the prin- 
ciple of the case of Mooberry and others, vs. Marye, which is 
that the agreement of the facts of lease, entry and ouster, as 
charged in the declaration, is equivalent to proof that the 
defendant was in possession of the land in the declaration 
described at the time the suit was brought. If it did do so 
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I should hesitate to follow that case, because it seems to me 
that it is not correct. No authority is referred to in the 
opinions of the judges who decided the case, and it does 
not appear to be supported by any case which has come un- 
der my observation. The first case in point of time, that I 
can find on the subject is that of Smith on the demise of 
Taylor vs. Mann, 1 Wilson’s Rep., 220. In that case the de- 
fendant obtained a rule to defend as landlord in case the 
tenant did not appear, and at the trial it was insisted upon 
for the detendant, that the plaintiff ought to prove that the 
defendant or his tenant was in possession of the premises in 
question, which he failed to do, and the justice who tried the 
cause, was of opinion the plaintiff had failed in proving his 
case, but reserved the case for the opinion of the court, and 
it was held by the court, ‘‘ that it was necessary to prove the 
defendant or his tenant in possession of the premises, for 
the rule is, that the landlord shall defend for the premises 
only whereof his tenants are in possession, and the party 
does not admit himself to be landlord of any premises which 
the plaintift may make title to, but of such only as were in 
possession of those tenants.” The next case is that of 
Goodnight on the demise of Balch vs. Rich, and Govett, 7 
Term Rep., 327. In this case the defendants proved that 
they were not, nor never had been, in possession of any 
part of the premises in question. The only point reserved 
at the trial was whether the defendants after entering into 
the conditional rule could be permitted to prove that they 
neither were nor had been in possession of the premises 
which the plaintiff by the evidence had entitled himself to. 

The case was argued elaborately and each one of the 
judges delivered separate opinions. Lord Kenyon, C. J., at 
the beginning of his opinion says, “ This has certainly been 
verata questio. When I went the circuit as counsel, the case 
in Buller’s Ni Pri, in which it was said, ‘If there be but one 
defendant as tenant in possession the plaintiff need not 
prove him in possession,’ was supposed to be law; and 
when a case afterwards came on before me on the home cir- 
cuit I ruled accordingly, not thinking it necessary to prove 
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the defendant in possession. But I was never called on to 
consider the question accurately till now; and when we con- 
sider the reason of the thing, it seems wonderful that any 
question could seriously have arisen upon the subject.” He 
then pursues the subject and concludes his opinion in the 
following language: ‘“‘This point, however, came under the 
consideration of the court in the case reported in. Wilson, 
where it was holden that the plaintiff must prove the defen- 
dant in possession, and I think that that case was properly 
decided. Then it was urged that two cases have been singe 
determined at Nisi Prius the other way; but they were only 
decisions at isi Prius where, perhaps, the subject was not 
so well considered, and they cannot outweigh the authority 
of the case in Wilson. Therefore, on the convenience and 
reason of the thing, and considering the question in every 
point of view, [ am of opinion that the plaintiff must prove 
the defendant in possession of that which he seeks to take 
from him, and that the contrary practice that has obtained 
is wrong.” Ashhurst, J., said, “This is a point of such 
daily occurrence that it ought to be finally settled, and 
nothing can be more decisive than the case in Wilson, where 
it was determined that the plaintiff must prove the defen- 
dant in possession of the land to which he claims title.” 
The other judges in their opinions arrive at substantially 
the same conclusions. It will be observed that the judges. 
in their opinion seem to treat the proof in this case by the 
defendants that they were not in possession of the premises 
in question as nothing more than equivalent to the failure 
of the plaintiff to prove that the defendants were in posses- 
sion. This case seems to have settled the law in England 
that it was necessary for the plaintiff in ejectment to prove 
the defendant in possession of the premises which he sought 
to recover, although the defendant had entered into the gen- 
eral consent rule to confess lease, entry and ouster. In the 
year 1820, the court of king’s bench saw proper to change 
the consent rule so as to provide, “ That from thenceforth in 
every action of ejectment, the defendant shall specify in the 
consent rule for what premises he intends to defend, and 
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shall consent in such rule to confess upon the trial that the 
defendant (if he defends as tenant or in case he defends as 
Jandlord, that his tenant) was at the time of the service of 
the declaration in the possession of such premises, and that 
if upon the trial the defendant shall not confess such posses- 
sion, as well as lease, entry and ouster, whereby the plain- 
tiff shall not be able further to prosecute his suit against the 
said defendant, then no costs shall be allowed for not further 
prosecuting the same, but the said defendant shall pay costs 
to the plaintiff in that case to be taxed.” See 4 Barnwell 
and Alderson’s Rep., 196. This rule does not change the 
law, but only requires the defendant to agree that he will 
confess on the trial, in addition to lease, entry and ouster, 
that he was in possession of the premises at the time of suit 
brought, and if he refuses on the trial to do so, and the 
plaintiff cannot prove his possession, the plaintiff must be 
non-suited, but at the costs of the defendant. This modified 
consent rule never was in force in Virginia, and I only refer 
to it as tending to show that the cases reported in Wilson 
and in 7 Term Rep. were at that time still regarded the law 
of England. 

I have not thought it necessary to trace the doctrine in 
this country to any extent. I found, however, that the ques- 
tion was before the supreme court of North Carolina in 
1813, where the common law prevailed. The case I refer to 
is that of Albutson vs. The heirs of Riding, reported in 2 Mur- 
phey’s Reports, 283. In this case the only question submit- 
ted to the court was, whether the lessor of the plaintiff in 
ejectment is bound to prove the defendant in possession of 
the premises which he seeks to recover, although the defen- 
dant has entered into the common consent rule to confess 
lease, entry and ouster. A majority of the court held that 
in all cases the plaintiff is bound to prove the possession of 
the defendant. The case of Jackson vs. Ives, decided by the 
supreme court of New York in 1827, reported in 9 Cowen’s 
Reports, 661, decides the question in the same way. The 
case was decided before the New York statute on the sub- 
ject of ejectments, from which the Virginia ejectment act 
VoL. 1. 28 
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was copied, took effect. I think it clear that the plaintiff 
having failed to show the defendant in possession of the 
land mentioned in his declaration at the time the suit was 
brought, according to the authorities referred to, failed to 
make out his case, and that the judgment for the defendant 
was right and must be affirmed with costs to the defendant 
in error. 


The President concurred. 


JUDGMENT AFFIRMED. 
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Wbeeling. 
Absent, Harrison, J.* 
Watpo P. Hircncox vs. AveLine V. Hrrencox. 
January Term, 1868. 


1, Ina suit for a divorce the facts of the parties calling each other husband 
and wife, and of the alleged husband following the alleged wife after she had 
fled. his house, and abusing and threatening her with violence, and that ail 
of their neighbors regarded them as husband and wife and treated them 
as such, and who proved the woman (who applied for the divorce) to be 
chaste and virtuous, of good general character, and submissive to the al- 
leged husband, are sufficiently strong to force conviction on the mind of 
the truth of the alleged marriage between them. 

2. This court has jurisdiction to review by appeal a decree of the court below 
in matters of divorce. The statute puts such causes on the same footing 
with other chancery causes. 


A. V. Hitchcox, who alleged that she was the wife of 
Waldo P. Hitchcox, tiled her bill in the cireuit court of 
Ritchie county, in March, 1866, by M. P. Amiss, her next 
friend. The bill alleged that the complainant was married to 
the defendant in 1862; that he was negligent, intemperate 
in drinking ardent spirits, and abusive and violent to her, 
frequently beating her and threatening her with great bodily 
hurt, until she was obliged, in order to preserve her life, to 
flee from him and seek refuge; that she had so fled from 
him in 1865, and had not lived with him since; that she had 
a dower interest in several tracts of land, derived from a 
former husband, and that the defendant was disposing of 
timber on the same, and had sold her personal estate, but \ 








* Absent from illness. 








436 COURT OF APPEALS OF WEST VIRGINIA. 








Jan’y Term, Hitcheox vs. Hitchcox. 1868. 








had entirely neglected and refused to make provision for 
the plaintiff out of the same, or indeed to make any provi- 
sion for her at all. That the defendant had followed her 
wherever she went when compelled to fly from him and had 
used the most violent and threatening language to her. 
The bill asked for protection of her person and property, 
and what she might thereafter acquire, from her “un- 
feeling husband.”’ That he might be enjoined and restrained 
from interfering with or in any manner protecting her or 
her children, (the issue of her former marriage); that she 
might be divorced and perpetually separated from her hus- 
band and protected in person and property; that the defen- 
dant be required to refund to the complainant the property 
that he had taken from her or the proceeds of the sale 
thereof, and that all transfers and sales of her interest in the 
real estate before mentioned, by the defendant, might be 
cancelled and annulled. 

Pending the hearing a restraining order was granted the 
complainant, to prevent the defendant from interfering with 
her personal liberty and granting her protection, as also her 
property free from his control. HHitcheox answered denying 
all the allegations of abuse and violence and refusal to sup- 
port the complainant, and alleging that since the institution 
of this suit he had eohabited with her ana supposed that all 
difficulties were reconciled; that it was true as alleged in 
the bill that he was married to complainant and was her 
lawful husband. 

There were other matters in the answer in relation to pos- 
session of complainant’s real estate and the sale of personal 
property, which it is unnecessary to notice as that branch of 
the case was not considered by the court below nor by this 
court. 

A decree was rendered by the court below, at the Novem- 
ber term, 1866, granting a divorce a mensa et thoro, providing 
that all right, title and interest of the defendant in or over 
the estate, real or personal, or person of the complainant 
should thenceforward cease and be determined, and that she 
should have custody of her children. It also gave her costs. 
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The testimony to establish the allegations of the bill is 
substantially given by the president in his opinion. 
The defendant, Hitchcox, appealed to this court. 


G. H. Lee for the appellant. 
Stanton ¢ Allison for the appellee. ’ 


Brown, President. This was a bill for a divorcee a mensa 
et thoro, and for alimony. The bill avers the marriage and 
the answer expressly states the marriage also. One witness 
in his deposition says: “I am acquainted with Waldo P. 
Hitchcox, and also A. V. Hitchcox, his wife. She eame to 
my house, and he came there, and after abusing her, he took 
a fork up off the table and swore he intended to spill blood 
with it, following the complainant, she begging him not to 
hurt her. Last fall she came to my house with her daugh- 
ter and said her husband had driven her off and intended to 
kill her.” In perfect accord with the fact of marriage as 
stated in the bill and answer and the deposition above of the 
witness, Nancy Hickman, is the general tenor of the state- 
ments of all the witnesses, and they are reconcilable upon 
no other hypothesis than that of the fact of marriage. 
That fact being unquestioned, was taken by all the witnesses, 
who doubtless knew the fact, as a concessum. For instance 
the witness Cyrus Wick said, “he was acquainted with the 
parties. On a certain occasion there was a considerable stir 
at their residence, near witness’ house. Complainant and 
defendant had separated, and complainant went to neigh- 
bor’s house. Saw defendant pass my house, and in my 
presence swear he intended to shoot complainant with a 
pistol he had in his hand, &e., becanse she was in company 
of a certain man; that she done it with intention to make 
him jealous.” Again, “in the night complainant waked me 
up by screaming; said some one was trying to break in her 
house; she said it was the defendant.’’ The witness Thomas 
Leggett said, “that last fall, in a , belonging to the 
complainant, the complainant and defendant and witness 
were grinding cane and making molasses. The defendant 
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turned over the kettle and played thunder generally, and 
with a knife in his hand swore he would cut her (com- 
plainant’s) heart out, and she left and went to Mr. Hick- 
man’s. About two years Jast fall, defendant knocked down 
complainant, in their own house, by the hair of the head, 
and the defendant was taken away by the soldiers to their 
camp.” 

The witness Mrs. Alice Jack, said “she had been ae- 
quainted with complainant for eight years. About the mid- 
dle of April, 1866, he (defendant) came to Campbell’s house 
about two o’clock at night, (witness was sleeping with com- 
plainant at the time); defendant broke open the bed room 
and said that everything she swore to in petition for a re- 
straining order was true: after that he returned and broke 
the window again; the first time he said if she would con- 
verse with him half an hour, and bring a light to the win- 
dow, he would go away, and if she did not she would be 
sorry for it; she obliged lis request, but in spite of all that, 
he returned again and broke the window.” 

Witness Henry Howard says: “fam acquainted with the 
reputation of complainant, aud her character for virtue is 
good, and all her neighbors say she is virtuous. I know 
that complainant hag) to leave home on several occasions on 
account of ill-treatment. I also understood that she was the 
main support of the family as a general thing.” 

The chastity, virtue and good charaeter of complainant 
are fully proved by the witnesses. 

This evidence shows the complainant lived with the de- 
fendant as his wife, but if she was not his wife, she could 
not have been a chaste and sirtuous woman as proved by 
the witnesses, nor could sie lave acquired a good general 
character among her neig}rbors of both sexes. The expres- 
sion, “their residence” coiporis with the marriage, but not 
with the converse; “they separated” likewise agrees with 
the fact of their marriage, but not otherwise. His denom- 
ination over her, and her submission and supplication and 
efforts to conciliate him are explicable only on the hypoth- 
esis of marriage in fact between a jealous, hectoring and 























COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Hitchcox vs. Hitchcox. 1868. 





wife. These facts and circumstances force conviction on 
the mind of the truth of a marriage from which she seeks 
to escape, and he to hold her bound by it; a marriage which 
she declares and he admits expressly, and if proved by the 
certificate of marriage or by the eye witnesses of the mar- 
riage the conviction would not be more strong. But if any 
doubt could exist on the subject, the express admission in 
the answer of the marriage so charged, in a suit of this 
character, would be sufficient, notwithstanding the statute, 
chapter 109, section 9, code 1860, which was never intended 
to change the proof further than to require proof of the 
adultery or other acts on which the divorce was sought; the 
evil which the statute was intended to guard against was 
collusion between the parties to escape from the bonds or 
obligations of the marriage, and to remove the temptation 
to become the witness of their own dishonor. 

The objection taken to the jurisdiction of the court to re- 
view by appeal the decree of the circuit court in a divorce 
case is without foundation on reason or authority. And the 
rule in Ohio has never been applied,in Virginia. The 
statute puts the case on the same footing with other chan- 
cery suits. The reason assigned, of hot haste often of the 
parties to contract other marriages, tends strongly towards 
the evils the statute was intended to repress, by cutting off 
the facilities of success by their own statements and their 
own dishonor. The importance and sacredness of ihe mar- 
riage relation should rather require the right of review than 
in mere matters of dollars and cents. 

I think, therefore, that there was no error in the decree ot 
divorce, nor in the provision made for the wife out of her 
own estate. It should, therefore, be affirmed, with costs 
and damages to the appellee. 


Maxwe.., J. I am not able to concur in the conclusion 
that the allegation of marriage contained in the bill and ad- 
mitted in the answer will dispense with the proof of mar- 
riage any more than if it were any other fact. The section 
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referred to requires divorce causes to be heard independently 
of the admissions of either party in the pleadings or other- 
wise. ’ 

I think, however, the evidence sufficiently establishes a 
marriage for the purposes of this case. 


I concur, with this exception, in the opinion of Judge 
Brown. 


DECREE AFFIRMED. 
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GHAbeeling. 
Absent, Harrison, J.* 
WitiraM Bennett, ef al., vs. J. M. McWnuorter, Auditor. 


January Term, 1868. 


1. P., sheriff of R.,county, failed to pay the taxes and licenses assessed for 
the years 1861-62, into the State treasury by the 15th day of March, 
1863, the latest period allowed by law for the payment of any part thereof. 
By law he might distrain for said taxes and licenses until the 1st day of 
July, 1863-64 respectively. The legislature by an act passed March Ist, 
1865, extended the time for the collection and payment into the treasury 
of the taxes and licenses of R. county remaining unpaid for the years 
1861-62, until the lst day of December, 1865, and authorized the said P- 
to distrain for the same until that time. Hep: 


1. That the liability of P. and his sureties for the whole and every part 
of the taxes and licenses became fixed at the time of the default on 
the 15th day of March, 1863, and that they could be proceeded 
against after that time. 


2. That the act of March Ist, 1865, extending the time, did not release 
the sureties of their obligations as bondsmen of P. That the act 
did not intend to release them, but to indemnify and save them 
harmless to the extent of such amounts as might be made by dis- 
traint. 


2. It isa well settled rule of construction that, the State is not to be presumed 
to have discharged the public rights without express declarations or man- 
ifest intention to that effect. 


Jesse F. Phares was sheriff of Randolph county in 1861-62. 
Some of his sureties gave him notice that they would be 
liable no longer on his bond of office, whereupon he filed a 
new bond on the 28th day of July, 1862, with William Bennett, 
George W. Yokum, Squire B. Daniels, Benjamin I. Phares, 
Benjamin Phares, Adam Crawford and William C. Chenowith, 
as his sureties. In consequence of the sheriff not paying 
into the State treasury the taxes and licenses assessed in the 
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county of Randolph for the years 1861-62, the auditor of the 
State, J. M. Me Whorter, Esq., gave notice, as provided for 
by law, in the circuit court of Ohio county, to the sheriff and 
his sureties that on the 10th day of October, 1866, he would 
move for a judgment against them for 6,793 dollars and 1 
cent taxes for the year 1861, and for 6,053 dollars and 62 
cents taxes and 220 dollars and 91 cents licenses for the year 
1862, in the name of the commonwealth of Virginia for the 
use of West Virginia. On the 20th day of December, 
1866, (the motion having been postponed,) the defendants, 
Bennett, Yokum, Phares’ and Crawford, obtained an order of 
injunction from the judge of the circuit-court of Ohio 
county to restrain the plaintiff in the motions from prose- 
euting them. They alleged in their bill, in addition to what 
is in substance heretofore stated, that the legislature of 
West Virginia passed an act on the Ist of March, 1865, “al- 
lowing further time for the collection of the taxes of 1861- 
62 of the county of Randolph,” to the sheriff, Jesse F. 
Phares, to-wit: allowing him until the 31st day of Decem- 
ber, 1865, to collect and pay into the treasury the taxes and 
licenses for 1861-62 remaining unpaid; and that the said 
act was passed without the assent of the sureties’ com- 
plainant, and was contrary to the effect of their said bond 
and to the manifest wrong and injury of the complainants; 
they asked that the auditor and all other agents of the State 
be prohibited from prosecuting the motions for judgments 
before mentioned, and that they be forever discharged from 


all liability for the taxes and licenses so charged to the 
sheriff. 


At the May term, 1867, the auditor demurred to the bill 
and the complainants joined therein; whereupon the court 
sustained the demurrer and dismissed the bill. 


The complainants prayed an appeal to this court which 
was allowed. 


Lamb ¢ Paull for appellants. 
Aitorney General Melvin for appeliee. 
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Browy, President. By the code of 1860, chapter 36, sec- 
tion 1, the taxes assessed in any county were to be collected 
by the sheriff of the county. By section 2, he was to com- 
mence the collection yearly on the Ist day of July, and 
might after such time make distress. By section 4, no dis- 
tress could be made for taxes after the sheriff had had more 
than two years to collect the same. By section 21, the taxes 
so assessed and collected were to be paid into the treasury, 
as follows: three-fourths on or before the 15th day of De- 
cember of the year in which the same were assessed, and 
the remaining fourth on or before the 15th day of March 
next thereafter, except, &c. 

Such was the law when the appellants and others became 
sureties for Jesse F’. Phares, sheriff of Randolph county, in 
his official bond in the penalty of 30,000 dollars, conditioned 
that the said Jesse F. Phares should faithfully discharge the 
duties of his office as sheriff of said county, then to be void, 
else to remain in full force and virtue. 

The taxed assessed in the county of Randolph for the year 
1861, amounted to 6,793 dollars and 1 cent, three-fourths of 
which should have been paid into the treasury on or before 
the 15th day of December of that year, and the remaining 
fourth on or before the 15th day of March next following; 
but it was not done and therein the sheriff failed to dis- 
charge the duty of his office, and made default. On such 
default he and his sureties became liable to the State on the 
bond, for the amounts respectively at the respective dates 
when due. And the same rule is applicable to the taxes of 
1862, which amounted to 6,053 dollars and 62 cents; so that 
ali of said taxes were due and unpaid on the 15th of March, 
1863, the latest period for the payment of any part thereof, 
after which the liability of the sheriff and his sureties on the 
bond became fixed as to said taxes and to every part thereof, 
and the right of action was complete by the State to sue on 
the bond for the penalty to be discharged by the payment of 
the taxes and damages delinquent. It must be borne in 
mind, nevertheless, that by the 4th section, the sheriff had 
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two years in which to distrain for the taxes from the time 
he was to commence collecting, which was the Ist day of 
July of 1861 and 1862, respectively, so that up to the Ist 
days of July, 1863 and 1864, respectively, he might distrain 
for the said taxes of 1861 and 1862, respectively, and thus 
indemnify himself and sureties as far as possible for the lia- 
bilities incurred on the bond for his defaults. And though 
this right to distrain after default was allowed, yet it did not 
discharge nor in any way affect the liability of the sheriff 
and his sureties on the bond for the default that had ac- 
crued, neither prevent the State from pursuing her reme- 
dies on the bond as soon as default was made. This right 
of the sheriff of Randolph to distrain terminated at the 
latest period for taxes of 1862, on the Ist day of July, 1864. 
By the act of March Ist, 1865, the said sheriff, Jesse F. 
Phares, was allowed until the 31st day of December, 1865, 
to collect and pay into the treasury of the State all taxes 
and licenses assessed in said county and remaining unpaid 
for the years 1861 and 1862, and he was authorized to dis- 
train for the same for the time aforesaid. 

Now the important question is, does this act, in extending 
indulgence to the sheriff and perhaps to his sureties, tie the 
hand and stay proceedings by the State and her officers in 
prosecuting her claim on the sheriff’s bond. If so, then 
consequences may follow which may not have been antici- 
pated as intended. 

This statute gives to the sheriff the right and authority to 
collect and distrain for the taxes of 1861-62, from March Ist, 
1865, to the 31st of December, of that year. Here was an 
important privilege conferred. upon the sheriff and his se- 
curities which he did not possess at the date of the act, a 
privilege which had existed before the. act and after the 
sheriff’s default and liability; but which had expired as we 
have before seen on the Ist day of March, 1863-4, respec- 
tively. The liability of the sheriff and his securities on his 
bond was fixed and certain when the act was passed. 

By authorizing the sheriff to collect and distrain for the 
taxes then uncollected, in the hands of the people, was pro- 
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viding by law a means to pay the debt due on the bond and 
discharge the liabilities of the sureties therein pro tanto. 
But the authority and provision would have been unavailing 
without the time necessary to do itin. But the important 
question for consideration is not whether the act gave 
further time to collect and distrain, but whether in doing 
that it stayed the hand of the State and auditor and pre- 
vented a proceeding by suit or notice on the bond for the 
default and liability antecedent to the act. There is no 
question that after the liability of the parties became fully 
and finally fixed by the default on the Ist days of March, 
1862-3, respectively, for the taxes of 1861-2, and the right 
of the State or auditor to sue or notice on the bond com- 
plete, yet notwithstanding, the sheriff had the right and au- 
thority to collect and distrain for those same taxes until 
July Ist, 1863-4, respectively, a period of about eighteen 
months after his liability on the bond had acerued; nor did 
this right to the sheriff defeat or affect his liability on the 
bond, or the right of the auditor to proceed thereon while 
the sheriff was proceeding by distress. And it is not per- 
eeived how the act of March Ist, 1865, in extending the 
time and privilege of the sheriff to colleet and distrain could 
any more operate to restrain the auditor from proceeding 
on the bond than the statute did under which the bond was 
given. 

But it is said that the act of March 1st also allows the 
sheriff until the 31st of December, 1865, in addition to col- 
lecting and distraining, to pay into the treasury the said 
taxes; and so it says, but the sheriff had just as much right 
to pay the amount of those taxes in discharge of his bond 
before as after the passage of that act, and still has since the 
expiration of its period of limitation, and so far, therefore, 
as the permission to pay was concerned, the act only re- 
peated what could as well have been done without it. The 
permission to pay into the treasury until actually made and 
the liability discharged, no more prevented the auditor from 
proceeding by suit on the bond in the one case than in the 
other. 
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Nothing can be plainer than that it was never the inten- 
tion of the legislature in passing the act, in question, to tie 
the hands of the auditor, or discharge the sureties on the 
sheriff’s bond, but simply to secure the payment of the 
taxes and save the sheriff and his sureties harmless as far as 
possible by making the tax-payers discharge the obligation 
pro tanto. The act does not say that the auditor shall be 
stayed from proceeding on the bond, nor is such a prohibi- 
tion at all necessary to make effective the privilege granted. 
It is also a settled rule of construction that the State is not 
to be presumed to have discharged the public rights without 
express declaration or manifest intention to that effect. 

From the foregoing views, I conclude that the act of 
March Ist, 1865, did not stay the auditor from proceeding 
by suit or notice on the bond, and that it had, therefore, no 
effect on the obligation of the securities except to indemnify 
them to the extent of the taxes that might be collected by 
distress; that could not have been done without the act. 

I think, therefore, that there was no error in the decree of 
the circuit court sustaining the demurrer and dismissing the 
bill, and that the same should be affirmed, with costs and 
damages to the appellee. 


Judge Maxwell concurred. 


DECREE AFFIRMED. 
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Wheeling. 
Patrick CUNNINGHAM vs. WILLIAM R. PorterFiIeLD, Adm’r. 


January Term, 1868. 


An objection to the admissibility of a witness must be made and the point 
saved, or notice of intention to except to the ruling of the court admit- 
ting the witness must be given, before the jury retires. Therefore it is not 
error in a circuit court to refuse to set aside a verdict and grant a new 
trial, upon the ground of the inadmissibility of a witness who was sworn, 
after he had been objected to by the defendant, on his voir dire, and after 
which the counsel for the defendant stated that if the witness were re- 
garded as competent he must submit, whereupon the witness was sworn in 
chief without further objection, and no notice of intention to save the 
point by bill of exception was then given. 


This cause arose in Berkeley county in August, 1865. 
When the plaintift, William R. Porterfield, administrator, 
was called as a witness he was objected to by the attorney 
for the defendant, at whose instance he was sworn upon his 
voir dire. Upon inquiry he stated that he was not a creditor 
of his decedent’s estate, and had no interest direct or remote 
in his estate or the result of this suit. Whereupon the at- 
torney for the defendant said, in the hearing of the court, if 
the witness was regarded as a competent witness he must 
submit; and the witness was accordingly permitted to be 
examined in chief without further objection, at any time 
during the trial. 

The jury found a verdict for the plaintiff for the amount 
ef the debt claimed in the declaration. 

After the verdict the defendant moved the court to set 
aside the verdict and grant a new trial, upon the ground 
that it was rendered upon evidence wholly illegal and insuf- 
ficient, which was refused and he excepted and the case 
came here on this exception. 


C. J. Faulkner for plaintiff in error. 
Stanton g¢ Allison for defendant in error, 
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Brown, President. At the trial the plaintiff, who had 
brought debt on a bond to him as administrator, was intro- 
duced as a witness under the statute, code of 1860, page 
724, section 19, to prove the execution of the bond. The 
defendant by his counsel objected to his admissibility. The 
witness was then sworn and examined on the voir dire, after 
which the defendant’s counsel stated, that if the witness was 
regarded as competent he must submit, and thereupon the 
witness was sworn and examined in chief, without further 
objection. No exception was taken, or notice of intention 
to do so before the jury retired. After verdict and judg- 
ment the defendant moved the court to set aside the verdict 
and judgment and grant him a new trial, upon the ground 
of inadmissibility in the witness, which motion was over- 
ruled. The only question is, was the failure to except to the 
opinion of the court, admitting the witness to testify in 
chief, a waiver under the circumstances of the objection first 
made or not? That such objection if relied on should have 
been saved by exception, or notice of intention to except, 
before the jury retired, is settled by the case of Nadenboush 
vs. Sharer, 2 West Virginia, 286; 15 Gratt., 122. And the 
reason is obvious, if the objection had been saved by excep- 
tion, the plaintiff might have proved the same facts by other 
witnesses, and thus have avoided the objection. 

I think, therefore, that there was no error in refusing to 
set aside the verdict. But that the judgment should be af- 
firmed with costs and damages to the defendant in error, 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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VWHbeeling. 
Absent, Harrison, J.* 


Wairman F. Josepn vs. BensAMIN Py Ls, et ux. 


January Term, 1868. 


‘ 

. Where no objection is made to the sufficiency of an attachment and the re- 
turn of the officer thereon, but the garnishee appears and denies his in- 
debtedness to the defendant on the merits of the case, it is too late for 
such garnishee to make any objection thereto in this court. 


~~ 


2. Where an attachment was made returnable to the fall term, 1854, of a cir- 


cuit court, and a garnishee appeared and answered at the fall term, 1857, 
as to his indebtedness to the defendant, without making objection that no 
return was made at the fall term, 1854, it is too late to make such objec- 
tion on the hearing of the cause in this court. 


3. Where a sum is found due from a garnishee in an attachment, to the defen- 
dant, it is not improper to render a judgment against such garnishee per- 
sonally for the amount thereof, where it appears that a judgment has been 
had by the plaintiff in the attachment against the defendant; and where 
the judgment against the garnishee is not greater in amount than that 
against the defendant. 

4. A case where the proceedings against a garnishee, on it being suggested 
that he had not fully disclosed his indebtedness to the defendant, are held to 
be in conformity with sections 17, 18 and 19 of chapter 151 of Code of 
Virginia 1860. 


Mary Duty, who subsequently intermarried with Benjamin 
LL. Pyle, obtained a judgment against one Ulysses D. Cor 
for 400 dollars, on the 30th day of September, 1857, in the 
circuit court of Tyler county. At the time of instituting 
her suit on the 4th of September, 1854, she sued out an at- 
tachment against the estate of the defendant. On that 
attachment the sheriff endorsed on the 5th day of Septem- 
ber following, that he delivered to Waitman F. Joseph a copy 





* Absent from illness. _ 
VoL. It. 29 
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thereof. On the Ist day of October, 1857, Joseph appeared 
in court and answered, “that he could not say whether he 
owed the defendant or not, as there was an unsettled account 
between them.” The plaintiff suggested that the garnishee 
had not sufficiently disclosed the effects of the defendant, 
Coz, in his hands on the 5th of September, 1854. A jury 
was then ordered to be empanneled to ascertain what 
moneys or effects of the defendant were in the hands of 
Joseph, garnishee, at the date of the service of the attach- 
ment, 7. e., 5th September, 1854. The cause was continued 
until the April term, 1866, when a trial was had, and the 
jury rendered a verdict finding that Joseph had in his hands 
at the date of the service of the attachment the sum of 350 
dollars. The court, on motion of the defendant, set aside 
the verdict and granted a new trial. At the June term, 
1866, another jury was empanneled, who took the several 
oaths prescribed by law, as also the oath to “ well and truly 
ascertain what moneys or effects of Ulysses D, Cox were in 
the hands of the defendant, Waitman F. Joseph, on the 5th 
day of September, 1854, and a true verdict give according 
to the evidence.” They found that Joseph was indebted to 
(vr in the sum of 525 dollars on the 5th of September, 
1854, and that it bore interest from that date. The defen- 
dant objected to the judgment of the court being rendered 
on the verdict of the jury in favor of the plaintiff (the plain- 
tiff, Mary, having intermarried with Benjamin L. Pyle 
pending the hearing of the matter on the garnishment) 
against the defendant, for the sum of 400 dollars with in- 
terest thereon from the 30th day of September, 1857, the 
date of the original judgment of Mary Duty; but the court 
overruled the objection and rendered judgment in favor of 
the plaintiffs, against Joseph, for the sum of 400 dollars, 
“which the plaintiff, Mary Pyle, formerly Mary Duty, re- 
covered against Ulysses D. Cox, by the judgment of this 
court as aforesaid,” with interest from the date of the judg- 
ment of Mary Duty against Cox, and costs in that, as also 
costs in the matter of garnishment. Joseph obtained a writ 
of supersedeas and brought the case to this court. 
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B. Wilson and G. H. Lee for the plaintiff in error. 
J. W. McCoy for the defendants in error. 


Maxwett., J. The first cause of error assigned is that 
the attachment, and the return of the officer thereon, are 
insufficient. There was no objection of this sort made in 
the court below, and as the garnishee appeared and denied 
his indebtedness on the merits of the case it is too late now 
to make the objection for the first time. Pulliam, &¢., vs. 
Aler, 15 Gratt., 54. The second ground of error assigned 
is that the attachment was made returnable to the fall term, 
1854, but that it does not appear that it was returned until 
October term, 1857. The record shows that the garnishee, 
Joseph, appeared on the first day of October, 1857, in court, 
and testified as to his indebtedness to Cox, without making 
the objection now made. It is too late now to make it for 
the first time. The third cause assigned for error is that 
the proceedings against Joseph, the garnishee, are not war- 
ranted by the 17th, 18th and 19th sections of chapter 151, 
of the code. 

I think the proceedings are in precise conformity to the 
said sections. 

The fourth cause of error assigned is that the manner in 
which the jury were sworn was erroneous. There were two 
jury trials in the case and two verdicts; one at the April 
term, 1866, and the other at the June term, following. The 
verdict found at the April term was set aside by the court, 
and the verdict found at the June term is the one on which 
the judgment.was rendered, which is complained of here. 
The jury at the June term were sworn in substantial, and 
almost in literal conformity to the statute. 

The fifth and last ground of error assigned in the petition 
is that the judgment is erroneous in this, that the jury 
found a verdict for 525 dollars, with interest from Septem- 
ber, 1854, and the judgment is for 400 dollars, to be applied 
to the judgment in favor of Mary Duty, &. This cause of 
error is abandoned by the counsel who argued the cause here, 
but they insist that the judgment is erroneous in this, that 
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the verdict of the jury was that the defendant was indebted 
to Ulysses D. Cox in the sum of 525 dollars with interest 
from the 5th day of September, 1854, and the judgment of 
the court rendered on the verdict is that the plaintiff, Pyle, 
and wife, recover of the defendant, Joseph, the sum of 400 
dollars, which the plaintiff, Mary Pyle, formerly Mary Duty, 
recovered against the said Cox, in the said court, with in- 
terest thereon from the 30th day of September, 1857, and 
her costs by her about her action of trespass on the case 
aforesaid in that behalf expended, and that they also recover 
of the defendant, Joseph, their costs, &c. When instead of 
rendering this judgment it is insisted that the court should 
have ordered the amount found by the jury due from 
Joseph to be paid by him to the receiver of the court ac- 
eording to the 17th section of chapter 151, of the code. 
This section provides that if it shall appear that the gar- 
nishee at or after the service of the attachment was indebted 
to the defendant against whom the claim is, or had in his 
possession or control any goods, chattels, money, securities 
or other effects belonging to the said defendant, the court 
may order him to pay the amount so due by him, and de- 
liver such effects to such person as it may appoint as re- 
ceiver, or such garnishee may give bond, &e. 

It is claimed that the court had no authority whatever to 
render the judgment it did render. The ease of The 
B. g O. R. R. Co. vs. Gallaher’s adm’r, 14 Gratt., 563, was a 
case of an attachment in favor of Gallaher’s adm’rs vs. P. & 
F’. C. Crawley in which the railroad company was garnisheed, 
and in which the court below had rendered a judgment 
against the Baltimore & Ohio railroad company for 1,066 
dollars and 79 cents and interest, the whole amount of the 
plaintiff’s claim. This judgment of the court below was 
reversed and the court proceeding to enter the judgment 
which the court below ought to have entered, rendered the 
judgment that the defendants in error recover of the plain- 
tiff in error 309 dollars and 26 cents, with interest from the 
14th day of January, 1852, till paid, and the costs of any 
execution for the recovery thereof. The form of the judg- 
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ment just recited is in substance the same that had been 
rendered by the court below in the same case, and both 
judgments are in form, in substance precisely like the one 
under review. _ 

But it is insisted by the counsel for the plaintiff in error 
that the point as to the form of the judgment was not made 
in the case of the B. ¢ O. R. R. Co. vs. Gallaher’s adm’r nor 
decided by the court, therefore it is no authority for this 
court. 

The case of Pulliam, ¢c., vs. Aler, 15 Gratt., 54, was an 
action of debt in the name of Aler against James in which 
an attachment was sued out and served on Pulliam, of the 
firm of Pulliam & Davis, as garnishee. There was a judg- 
ment in favor of Aler against James. Afterwards, at the 
same term of the court, the order entered says: “‘came as 
well the plaintiff aforesaid as David M. Pulliam a garnishee 
summoned by virtue of the attachment aforesaid, who being 
examined on oath, and it appearing on such examination 
that at the time of the service of the’said attachment there 
was in the possession of the firm of Pulliam & Davis, of 
which he is a member, money belonging to said defendant 
sufficient to pay the amount of the judgment aforesaid, it 
was therefore ordered that the said Pulliam & Davis pay 
over to the said plaintiff the amount of said judgment.” 
This was the judgment complained of, and is very much like 
that in the case of the B. ¢ O. R. R. Co. vs. Gallaher’s adm’r ; 
after full consideration the judgment was aflirmed, all the 
judges being present. But here, again, the point as to the 
form of the judgment was neither made nor decided, so far 
as the report of the case shows. The case of Kyle ¢ Co. vs. 
Connelly, in 3 Leigh, 719, was an attachment in the name of 
Kyle & Co. vs. Connelly for a debt not due. The attachment 
was levied on some personal property belonging to Connelly, 
and several persons were summoned as garnishees who were 
supposed to be indebted to him. There was judgment in 
favor of the plaintiffs against Connelly for 1,103 dollars and 
eosts, and it was ordered that the sheriff should make sale 
of the property attached on a credit till the date when the 
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debt due the plaintiff should become payable, and it ap- 
pearing that there were debts due to the defendant from the 
garnishees, who appeared according to the summons to the 
amount of 332 dollars, the court ordered said garnishees 
to pay to the plaintiffs the several debts by them re- 
spectively due to the defendant, with stay of execution 
against the garnishees till the date when the defendant’s 
debt to the plaintiffs should become due and payable. 

This judgment was rendered in the county court. Con- 
nelly took the case to the cireuit court, which reversed the 
judgment of the county court. The case was then taken 
to the court of appeals by Kyle & Co., where the judgment 
of the circuit court was reversed and that of the county 
court affirmed. In this case, like the others referred to, the 
question as to the sufficiency of the judgment against the 
garnishees was neither raised nor decided, as far as appears 
from the report. I should not like to say that the judg- 
ments in these cases are all contrary to law, even if I 
should think so, as they are all the same in substance. [ 
think, however, that they are all clearly in conformity to 
law. Section 17 of chapter 151 relied on by the counsel for the 
plaintiff here, and to which I have before referred, applies 
more especially to cases in which the garnishee makes 
answer before the plaintiff in the attachment has obtained 
his judgment against his debtor, in which case as the plain- 
tiff may never recover a judgment, or if he does it may be 
for an amount different from that claimed by him, it is emi- 
nently proper that any amount which the garnishee may owe 
the defendant should not be paid to the plaintiff but should 
be placed under the control of the court to be paid to the 
plaintiff in case he recovers a judgment for that much. 
The 28rd section of the same chapter provides, “if the 
claim of the plaintiff be established judgment or decree 
shall be rendered for him, and the court shall dispose of the 
specifie property, mentioned in the 2nd section, as may be 
right, and order the sale of any other effects or real estate, 
which shall not have been previously replevied or sold under 
this chapter, and direct the proceeds of sale, and whatever 
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else is subject to the attachment, including what is embraced 
by such replevy or forthcoming bond, to be applied in satis- 
faction of the judgment or decree.” This section does not 
apply until the claim of the plaintiff is established and 
judgment or decree shall be rendered for him. It provides 
for the disposition of specific property and provides that the 
court shall order the sale of any other effects or real estate 
which shall not have been previously replevied or sold, and 
direct the proceeds of sale, and whatever else is subject to 
the attachment to be applied in satisfaction of such judg- 
ment or decree. If it be found that the garnishee is in- 
debted to the judgment debtor, the amount so found is sub- 
ject to the attachment, and must be applied under the direc- 
tion of the court in satisfaction of the judgment. The 
mode in which the application is to be made is not pointed 
out. There can be, it seems to me, no more appropriate 
mode of making the application than for the court to order 
the amount found due, or sufficient of it, to be paid by the 
garnishee to the plaintiff, or which is the same thing, to 
render judgment against him for it. In fact it is a rule of 
law that when a statute directs anything to be done gen- 
erally and does not appoint the manner of doing it, it shall 
be done according to the common law. Bacon, Ab. Stat. 
At common law the verdict of the jury can only be enforced 
by the judgment of the court in favor of the plaintiff 
against the defendant. The case of George vs. Blue, 3 Call, 
455, I think fully sustains this view. This was a case in 
which George obtained an attachment against Sidwell as an 
absconding debtor. Blue was summoned as a garnishee, 
and confessed he owed Sidwell enough to pay the plaintiff 
his debt. A judgment was rendered by the county court, 
that the plaintiff recover against the defendant the sum 
claimed with interest and costs. The same order then pro- 
ceeds, “‘and it is ordered that the said garnishee do pay 
unto the plaintiff the money condemned in his hands as 
aforesaid towards satisfying this judgment.” A writ of fieri 
facias was issued against the property of the garnishee, who 
gave a forthcoming bond; and judgment was afterwards 
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rendered on the bond in favor of the plaintiff. The gar- 
nishee then took the case to the district court, which re- 
versed the judgment of the county court. George then 
took the case to the court of appeals, which reversed the 
judgment of the district court and affirmed that of the 
county court. It does not appear from the report of this 
case what points were raised in it, but it does distinctly ap- 
pear what were decided, and very little attention to the 
opinion of the court will probably enable us to understand 
why it was that the question as to the sufficiency of the 
judgments in the cases before referred to was not made in 
those cases. The judges all appear to have been present 
when the case was decided. Judge Roane, delivering the 
opinion of the court, said: ‘By the Jaw, in all cases where 
an attachment is returned executed, judgment is to be ren- 
dered against the principal, when the attachment is returned 
executed on his effects no further judgment is necessary, but 
an execution issues to sell those effects; but when it is re- 
turned executed on his monies in the hands of the garnishee 
an additional judgment is necessary to condemn such monies 
in his hands, and as a justification and voucher for him in 
future against the demand of the absconding debtor. Both 
these judgments have been rendered in the present case. 
The criticism of the appellee’s counsel that an order only, 
and not a judgment, is rendered against the garnishee, is al- 
most unworthy of an answer from the court. The effect 
and substance thereof is precisely the same.” There is 
therefore no objection it seems to me to the judgment 
against Joseph on account of its form, neither upon princi- 
ple, nor upon authority. It is claimed that the judgment is 
erroneous because it may be for more than was found due 
from Joseph to Cox, with interest and the costs against 
Joseph. What the amount of the judgment against Joseph 
is, does not appear from the record. The amount depends 
on the amount of the costs of the case of Duty vs. Coz, 
which the record does not show. Pyle and wife ought not 
to recover from Joseph any greater amount than that found 
due to Cox from Joseph, with interest thereon, together 
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with their costs against Joseph. As the judgment against 
Joseph may not exceed this sum; this court must presume 
the judgment of the court below correct until the contrary 
appears from the record. 

Upon the whole case I am clearly of opinion that the 
judgment must be affirmed with costs and damages to the 
defendants in error. 


The president concurred. 


JUDGMENT AFFIRMED, 
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NY : 
Wheeling. 
Absent, Harrison, J.* 
GEORGE Prercy, Ex’or vs. Henry Heprick. 


January Term, 1868. 


~ 


. Where a party acts as the agent for and in the name of another, in signing 
the name of the principal to a promissory note, he is a competent witness 
for the promisee in a suit against the principal, because he was acting for 
and in the name of another, as his agent, whose name he made known at 
‘the time of executing the note; and hence not being personally liable he 
is not interested, and therefore competent. 


2. An agent is a competent witness to prove his own authority when it is by 
parol. 


. The authority to an agent to accomplish a definite end, carries with it the 
power to adopt the usual legal means to accomplish the object. 


oe 


al 


P., Jr., proves that he was appointed by P., Sr., as his agent, “to settle a cer- 
tain controversy and sign the names of A. P. and the said P., Sr., to bonds 
to be given for the settlement of said controversy,” by parol authority. In 
a suit on a writing given in pursuance of this authority, it is objected 
that the agency to execute bonds cannot be created by parol. HE Lp: 


That the contrary not appearing by the record, the presumptiou arises 
that an agent could properly be appointed by parol to settle the 
controversy, which was the primary object of the appointment of 
the agent; and that the secondary object was to provide for the 
payment of the amount found due, or agreed upon to be paid, and 
that the promissory note sued on was executed in settlement of the 
controversy, therefore its execution was within the authority of the 
agent. 


This case came from the seventh district court of appeals 
of Virginia, by operation of law. 

It arose in Greenbrier county in 1859. 

A sufficient statemeut of the material facts is made in the 
opinion of the Judge who delivered it. 


Lamb ¢ Paull for the plaintiff in error. 
* Judge Harrison was absent from illness, 
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The following printed argument was submitted on behalf 
of the defendant in error: 

Was the case properly decided by the court below? I 
think it was. 

The only witness was John Piercy, jr. He was the agent 
of, and had been authorized by, his father, (one of the obli- 
gors), to settle a “‘certain controversy,” by giving “bonds” 
in the name of Andrew Piercy and John Piercy sr., for the 
amount of money agreed upon. Upon the evidence two 
questions of law arise: | 

I. Was the agent properly authorized or empowered to 
act? 

II. Was the agent a competent witness to prove the 
agency? 

As to the first question “ The general rule is that an agent 
or attorney, may ordinarily be appointed by parol, in the 
broad sense of that term at common law, that is, by a ver- 
bal declaration, in writing not under seal, or by acts and 
implications.” Story on Agency, p. 50, sec. 47, and cases 
cited. Tuck. Com., p. 85, Agency. 

The common law does not require that the authority to 
an agent to sign an unsealed instrument, (as is the case be- 
fore you,) or a written contract, should be by a writing. 
Story on Agency, sec. 50, p. 54. Chitty on Con., Ed. 1860, 
p. 222. Anagent by a verbal authority may sign and endorse 
promissory notes for another. Jd. and cases cited. 

In this case the authority to sign was verbal and the notes 
were unsealed. 

An authority to sign a bond, will authorize the signing 
promissory notes; the authority to do the former act, is 
sufficient for the latter, provided the latter is the proper 
mode of executing the agency. This agent was appointed 
to settle a certain controversy, and the authority to accom- 
plish a definite end carries with it the power to adopt the 
usual legal means, proper to accomplish the proposed object. 
Chitty on Con., Ed. 1860, p. 236. 

An agent unless specially restricted as to his mode of per- 
forming his agency may employ the ordinary and proper 
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means of effecting the object of his agency. T'rueman vs, 
Loder, 11 Adol. and Ell., 589; Andrews vs. Kneeland, 6 Cowen, 
354; also, see 21 Wend., 279, and 6 Sergt. and Rawle, 146. 

If. Was the agent a competent witness to prove the 
agency? 

In first Greenleaf Ev., Ed. 1863, sec. 416, p. 570, it is sta- 
ted that the third class of cases excepted out of the general 
rule of the incompetency of witnesses on account of inter- 
ests, is that of agents, carriers, factors, &c., when offered to 
prove the making of contracts, the receipt of money, &c. This 
exception has its foundation in public convenience and ne- 
cessity. 

When the authority was verbally conferred, the agent 
himself is a competent witness to prove it. 2 Greenl. Ev., 
p. 58, sec. 63. Gould vs. Norfolk Lead Co., 9 Cush. 352, and 
eases cited. Murry vs. Carrot, 3 Call. 377, (Lyons Judge.) 

Though the principal, John Piercy, sr., had not given the 
authority, he afterwards ratified it, and this would bind him. 
He furnished the money in his life time to pay one of these 
notes. Greenl. Ev., Ed. 1863, sec. 66, page 62. Story on 
Agency, sec. 239, et. seq. Chitty on Contracts, p. 233, Ed. 
1860, (10th Ed.) . 

Slight evidence of ratification will bind the principal, and 
it is incumbent upon him promptly to disavow the acts of 
his agent, if he wishes not to be bound. 

It may be said that as the note is void as to Andrew J. 
Piercy, it is void as to John Piercy, sr. The court will 
remember that John Piercy, sr., told the witness to sign 
Andrew J. Piercy’s and his own name to the notes. He 
knew that Andrew J. Piercy was not bound, and as he was 
the father of both the witness and Andrew, it is fair to pre- 
sume, especially as it was the controversy of Andrew that 
he was settling, that he merely wanted some “memo.” of 
his having paid so much money for his son Andrew; but 
be this as it may, he was fully aware of all the facts and 
circumstances, and authorized the notes to be executed in 
that manner, and though Andrew was not bound, he was, 
and it was so intended. A person owning lands even, may 
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by parol authorize another to make a contract for the sale 
thereof, and if a contract in writing be made under such 
verbal authority, the owner of the lands may be charged by 
virtue thereof. Yerby vs. Grigsby, 9 Leigh, 387. 

No action in this case can be maintained against the wit- 
ness. Ist. Because he disclosed the name of his principal 
at the time of the contract. 2d. Because he had authority 
from the party sought to be charged, to sign his name to 
the notes; and 3d, Because he did not exceed his authority. 
3 Ro. New Pr. ps. 56-66-67, and cases cited. Travis vs. 
Claiborne, 5 Munf., 439, (Roane J.) 

The appellee submits the case upon these brief notes, con- 
fidently relying upon the greater learning of the court for a 
fuller vindication of the justice of his cause. 


MAXWELL, J. This was an action of debt in the circuit 
court of Greenbrier county in the name of Henry Hedrick’s 
use, &c., to recover from George Piercy, executor of the last 
will and testament of John Piercy, Sr., deceased, the sum 
of 100 dollars with interest, the amount of a promissory 
note which the declaration charges was made by the said 
John Piercy, deceased, and one Andrew Piercy, 1m the life- 
time of the said John Piercy, deceased. The pleadings 
were a plea of payment, nil debit and a plea denying the ex- 
ecution of the note by the said John Piercy in his life-time, 
the last named plea being verified by the affidavit of the de- 
fendant, on which pleas issues were joined. On the trial 
neither party requiring a jury the case was submitted to the 
court which rendered a judgment in favor of the plaintiff 
below tor the amount claimed. The defendant thereupon 
asked the court to grant him a new trial, but the court re- 
tused to do so, whereupon the defendant asked the court to 
certify the facts proved on the trial, which it accordingly did 
as follows: The plaintiff introduced one Jolin Piercy as a 
witness, who being sworn, proved the following facts, to-wit: 
‘That his father, the testator of the defendant, had told him 
to go and settle a certain controversy and sign the names of 
Andrew Piercy and the said John Piercy, the testator, to 
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bonds to be given for the settlement of said controversy; 
that his father, John Piercy, was not present when the 
names were signed, and never, so far as he knew, saw the 
writing sued on; that the writing, body and signatures, was 
wholly in the hand writing of witness, and was in these 
words and figures following: 

Too years after dat we or either of us promise and oblig 
ourselve to pay Henry Hedrick one hunderd dollars for value 
reciv'd, Guiven under our hand this 26th day of Febuary, 
1857. 

Signed, AnpreEW Prercy, [seal.] 
Joun Prercy, Sr., [seal.] 
By Jonn Piercy, Jr. 

That four notes were given at the same time the one sued 
on was given, whereof the one sued on was one; that each 
of said notes was for 100 dollars; that one of the notes fell 
due in his father’s life-time; that his father gave him (wit- 
ness) the money to go and pay said note, and that he did so 
accordingly; that witness had no authority from Andrew 
Piercy to sign his name to said note, and these being all the 
facts in the cause, and the court being of opinion that the 
witness, John Piercy, who appears to have acted merely as 
the agent of his father, was a competent witness, and that 
as the writing on which this suit was brought being a prom- 
issory note under seal, a parol authority was sufficient to au- 
thorize him to bind his principal, gave judgment for the 
plaintiff.” 

The plaintiff here claims that the court below erred in al- 
lowing the witness, John Piercy, Jr., to testify, because he 
was interested and incompetent. I think the witness was 
not interested in the result of the suit; he could not be held 
personally liable in the note for the amount of it, because he 
was acting for and in the name of another, as his agent, 
whose name was made known to Hedrick at the time the 
note was executed as appears from the note itself. 3 Rob. 
Prac., new, page 56; 1 Tucker’s Com., 88, 89, and authori- 
ties there cited. The plaintiff here also claims that the au- 
thority of the agent should have been in writing, and that 
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the witness could not prove his own authority. I think it 
well settled that an agent is a competent witness to prove 
his own authority when it is by parol. 1 Green. Ev., sec. 
417, and authorities there ‘cited, and Gould vs. Norfolk Lead 
Co., 9 Cush., 342. The plaintiff here further claims that 
though it may have been competent for the witness to prove 
his agency, yet that the agency proved was to “settle a cer- 
tain controversy, and sign the names of Andrew Piercy and 
the said John Piercy. the testator, to bonds to be given for 
the settlement of said controversy,” and that an agency to 
execute bonds cannot be created by parol. What the char- 
acter of the controversy to be settled was does not appear 
from the bill of exceptions. It must be supposed, however, 
as the contrary does not appear, that an agent could properly 
be appointed by parol to settle it; the primary object of the 
appointment of the agent was to settle the controversy, and 
the secondary or incidental object was to provide for the 
payment of the amount found due or agreed upon to be 
paid. The promissory note sued on was executed together 
with other notes in settlement of the controversy, and I 
think clearly within the authority of the agent. The au- 
thority to accomplish a definite end carries with it the power 
to adopt the usual legal means to accomplish the object. 
Chitty on contracts, edition of 1860, page 236. Anderson 
vs. Conley, 21 Wend., 279. The promise to pay money is as 
usually and as appropriately evidenced by promissory note 
us in any other manner. 

[ think the judgment ought to be affirmed with damages 
and costs against the plaintiff in error. 


The President concurred. 


JUDGMENT AFFIRMED. 
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Wbeeling. 
Tuomas Matuews vs. JosHua WapDk, e¢ ux. 


January Term, 1868. 


1. The regularity or the propriety of the appointment of a guardian cannot be 
determined upon a writ of habeas corpus. 


2. The jurisdiction exists in courts to determine upon the hearing of a writ of 
habeas corpus who has the legal right to the custody of a minor. 


3. By the Code of Virginia, 1860, a lawfully appointed guardian has the cus- 
tody of his ward and the care and management of his estate, but the 
father of the minor, if living, and in case of his death, the mother, while 
she remains unmarried, shall, if fit for the trust, be entitled to the custody 
of the person of the minor, and the care of his education, But it seems 
this exception in favor of the father and mother does not extend, as of 
right, to grand parents, where the father and mother are both dead. 


The facts in this case sufficiently appear in the opinion of 
Judge Maxwell. 


Lamb & Paull for plaintiff in error. 
Stanton ¢ Allison for detendants in error. 


Maxwe tL, J. Joshua Wade and Polly, his wife, presented 
a petition to the circuit court of Greenbrier county, on the 
9th day of April, 1867, alleging that the petitioner Polly 
Wade had, among other children, a daughter, Sidney Jack- 
son, since dead, who, among-other children, had a daughter 
named Anne Sidney, at the time of filing the petition an in- 
fant of tender years, being about six years of age; that the 
said Sidney Jackson was never married, and that during her 
life, under the law of the State of Virginia, the custody and 
disposition of her said daughter, Anne Sidney, was vested 
in her, and after her death, in the petitioner, Polly Wade, 
the grand-mother of the child; that notwithstanding the fact 
that she is so in law entitled to such custody, yet for years 
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past one Thomas Mathews, who formerly owned the said 
Sidney Jackson as a slave, has claimed and exercised the 
right to the custody and disposition of said Anne Sidney, 
and has refused and refuses to give her up to her lawful 
guardian, and prayed that a writ of habeas corpus be awarded, 
and the said Mathews required to produce the said Anne 
Sidney before the said court. 

The writ was awarded as prayed for on the day the peti- 
tion was filed, returnable to said court on the next day. 
On the return day of the writ the case was fully heard, but 
held by the court for consideration until the next day, when 
this order was entered: 

“The writ of habeas corpus awarded in this case being re- 
turned executed, and the infant Anne Sidney being brought 
into court, pursuant to the said writ, this day came the par- 
ties, both in person and by counsel, and the court after 
hearing counsel, and being of opinion from the evidence 
that the female plaintiff, Polly Wade, the grand-mother and 
nearest living relative of the infant Anne Sidney, who is an 
orphan, who is proved to be between five and six years of 
age, is the natural guardian of the infant, and as such enti- 
tled to the custody of her person. It is therefore adjudged 
and ordered that the said female plaintiff have the custody 
of the said infant, and that she be delivered by the said de- 
fendant to the said female plaintiff,” and that costs be re- 
covered, &e. The defendant excepted to the opinion and 
judgment of the court and asked that a bill of exceptions be 
signed, certifying all the facts proved on the hearing of said 
ease, Which was done. From the said order the defendant, 
Mathews, obtained a supersedeas, and has brought the case 
into this court to be reviewed. From the facts certified it 
appears that the infant Anne Sidney was between five and 
six years of age; that her mother, Sidney, died a slave be- 
longing to the defendant, Thomas Mathews, when her child, 
the said Anne Sidney, was about two months old. That 
the said Polly Wade was also then a slave belonging to the 
defendant, Thomas Mathews, and was the mother of the 
said Sidney and the grand-mother of the said Anne Sidney. 
VoL. II. 30 
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That the mother of the infant Anne Sidney on her death- 
bed requested the said Mathews and wife to take charge of 
the child, and gave them a ring for her with the request to 
put it on her finger when she became old enough to wear it. 
That after the termination of the war in 1865, the said 
Polly Wade left Greenbrier county and went to Kanawha 
county, leaving her said grand-child in charge of the said 
Mathews and wife until she returned to Greenbrier county 
in the fall of 1866, when and where she was married to her 
present husband. That the defendant and his wife have al- 
ways treated the infant Anne Sidney with the utmost kind- 
ness and affection, and have given every attention and care, 
not only to the personal wants and comforts, but to the 
moral and educational advancement of the said infant; that 
the said infant has slept in their chamber all the time, and 
been treated by them always as if she were their own child, 
they having no children living with them; that the infant is 
a highly intelligent and good-looking little girl; that the 
defendant and wife are of high respectability, unexceptional 
moral character and warmly attached to the said infant, and 
amply competent, both pecuniarily and otherwise, to pro- 
vide for her wants and education. 

That the said Polly Wade is also of as good moral char- 
acter as any colored person in Lewisburg; that she is an in- 
dustrious, hard-working woman, a member of good standing 
in the Methodist Episcopal church at Lewisburg, and that 
her husband is also a man of gooa moral character, and 
owns a wagon and two horses and some other property. 
That the said Wade and wife are keeping house in Lewis- 
burg and are competent to the support and education of the 
infant, although in the opinion of several witnesses not as 
capable of providing for her physical wants or moral or in- 
tellectual education as the defendant and wife. 

The facts certified also show the following order made by 
the recorder of Greenbrier county on the 12th day of No- 
vember, 1866: “The recorder doth assign Thomas Mathews 
guardian to Anne Sidney Jackson, mulatto child about five 
years of age, orphan of Sidney Jackson, deceased, and 
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thereupon the said Thomas Mathews with Henry M. 
Mathews, his security, entered*into and acknowledged a 
bond in the penalty of 500 dollars, with conditions according 
to law.” The facts here certified show a degree of affection 
for and attachment to the little mulatto girl on the part of 
the plaintiff here, and his wife, such as is rarely if ever;seen 
where the relation of parent and child does not exist; and 
they also show them to be persons peculiarly proper and 
abundantly able to raise this or any girl as she should be 
raised. On the other hand the facts do not show that the 
grand-mother possesses the degree of affection for the girl 
that she should, but yet she appears to be of character suf- 
ficiently good that the child should not be kept away from 
her on that account, and that she and her husband would 
probably raise it. reasonably well. It is plain, therefore, 
that the judge awarded the custody of the child to Wade 
and wife not in the exercise of his discretionary power, but 
upon what he supposed to be the law of the case. Was the 
learned judge correct in this conclusion? The authority re- 
ferred to is the case of Mellish vs. De Costa, 2 Atkyns Rep., 
14, where it was decided that the father being dead, the 
mother by reason of nurture, is entitled to the custody as of 
right. And it is supposed that on the authority of this case 
the mother being dead the grand-mother succeeds to her 
rights. The case of Armstrong vs. Stone and wife, 9 Gratt., 
102, is also referred to, in which case, upon the authority of 
the case of Mellish vs. De Costa a child in the seventh year 
of her age was taken from her grand-father and grand- 
mother and given to her mother, in tlie exercise of the 
sound discretion of the court, the court being of opinion 
under the circumstances that the mother was the most suit- 
able person to raise the child, there being no legal guardian 
whose rights were involved, and the father being dead. 
The purpose of the writ is to release any one from restraint 
who is detained without lawful authority. Code of Vir- 
ginia 1860, page 658, section 1. 

If I am not mistaken the third section of chapter 127, 
code of Virginia, was introduced for the first time in the re- 
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visal of 1849, by which it is provided that the circuit, county 
or corporation court of any county or corporation in which 
any minor resides, or if he be resident out of the State in 
which he has any estate, may appoint a guardian for him, 
unless he have one appointed by his father. 

And by an act of the legislature of this State, Acts, 1863, 
page 35, section 1, recorders have the power to appoint 
guardians. In the exercise of this power the recorder of 
Greenbrier county appointed the plaintiff here the guardian 
of the child Anne Sidney. Section 7, chapter 127, Code of 
Virginia, provides that every guardian shall have the cus- 
tody of his ward, and the possession, care and management 
of his estate, real and personal; but the father of the minor, 
if living, and in case of his death, the mother while she re- 
mains unmarried, shall, if fit for the trust, be entitled to the 
custody of the person of the mmor, and to the care of his 
education. These enactments authorize the appointment of 
a guardian, and the last section referred to as a general rule 
gives the legal custody of the ward, and the care and man- 
agement of his estate to the guardian, but provides that the 
father, if living, and if dead, the mother while she remains 
unmarried, shall, if fit for the trust, have the custody of the 
person of the minor, and the care of his education. This 
section did not apply in the case of Armstrong vs. Stone and 
wife, because in that case there was no regularly appointed 
guardian for the custody of the minor, so that the case was 
decided according to the common law. 

But the case under consideration is different, for it shows 
that the plaintiff in error is the lawfully appointed guardian 
of the infant Anne Sidney,‘and as such guardian entitled to 
the legal custody of her person, as she has neither father nor 
mother living. The regularity or the propriety of the ap- 
pointment of the guardian cannot be determined upon a 
writ of habeas corpus. De Marmerville vs. De Marmerville, 
10 Ves. Rep., 52; Hx parte Skinner, 17 Eng. C. L. R., 1225 
Armstrong vs. Stone and wife, 9 Gratt., 102. The right of the 
guardian to the custody of the person of the ward according 
to the code, is subject, as said before, to the exception in 
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favor of the father, if living, or if he be dead, in favor of 
the mother, if living and unmarried, if fit for the trust. If 
this were a contest for the custody of this child between its 
mother instead of its grand-mother as it is, and the regu- 
larly appointed guardian, she could not prevail unless un- 
married, and if unmarried she could not prevail unless in 
the sound discretion of the court, considered a fit person 
for the custody of it. The jurisdiction of the courts to de- 
termine who has the legal right tothe custody of the minor 
upon a habeas corpus is well settled. King vs. Deleval, 3 Burr 
Rep., 1434; King vs. Greenhill, 31 Eng. C. L. R., 158. In 
the case under review the plaintiff in error under the cir- 
cumstances of the case is legally entitled to the custody of 
the person of the minor as its guardian, and it does not ap- 
pear that he has exercised or attempted to exercise any re- 
straint over it inconsistent with his relations to it. 

I am, therefore, clearly satisfied that the judgment or or- 
der complained of is erroneous and must be reversed with 
eosts to the plaintiff in error, and that the proceeding ought 
to be dismissed. 


The other judges concurred. 


ORDER REVERSED and proceeding dismissed. 
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Wheeling. 


Absent, Harrison, J.* 


JOSEPH MITCHELL vs. Puttip M. Perry, ef uz. 
January Term, 1868. 


M. died, seized of two tracts of land, known respectively as “Tanner” and 
_ “Walker” tracts. He left nine heirs. Two of them, Catherine and Cas- 
sandra, sold to J. M. their interest in the “Tanner” tract with covenants 
of general warranty. Subsequently in a suit of partition between the heirs 
of M., the interest of Catherine in the whole of the estate, thirty-five 
acres, was assigned to her in the “Tanner” tract alone, and the interests of 
Cassandra was assigned to her in the “Walker” tract alone. After the 
assignment J. M. took possession of Catherine’s interest in the “Tanner” 
tract and retained the same; whereupon she brought suit to recover out 
of that interest a parcel equal in value to the one-ninth part of her in- 
terest in the “Walker” tract. HeELp: 


1. That she was estopped from any claim in the “Tanner” tract by rea- 
of her covenants of general warranty. 


2. Cassandra being a co-vendor and warrantor with Catherine, the lat- 
ter is entitled to pursue the land assigned the former in the 
“Walker” tract for indemnity for her loss on her account. 


Philip M. Petty and Catherine, his wife, late Catherine 
Mitchell, filed their bill in the circuit court of Lewis county 
in March, 1859, claiming to be entitled to a certain interest 
in a certain tract of land of which her father, John Mitchell, 
died, seized. It appeared that John Mitchell died possessed 
of two tracts of land, known as the “Tanner” tract con- 
taining 207 acres, and the “ Walker” tract containing about 
200 acres. He left nine heirs. On the 27th day of Novem- 
ber, 1843, Catherine and her sister, Cassandra Mitchell, sold 
and conveyed, with covenants of general warranty, to 
Joseph Mitchell and James West, (the latter of whom subse- 


*A bsent from illness. 
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quently sold out to the former,) all their interest as heirs of 
their father in the “Tanner” tract, supposed to be one- 
fourth thereof. That sometime in the year 1848, a suit of 
partition was had between the heirs of John Mitchell, de- 
ceased, in which the entire interest of Catherine, thirty-five 
acres, was assigned in the “Tanner” tract, in the whole of 
her father’s real estate, and the entire interest of Cassandra 
in the “ Walker” tract. After the partition Joseph, the ven- 
dee of Catherine, took possession of the thirty-five acres as- 
signed as her interest. The claim of Catherine in this suit 
was that she was entitled to have what would be the equiv- 
alent of her interest in the “‘ Walker” tract, set apart to her 
out of the thirty-five acres in the “Tanner” tract, inasmuch 
as she sold to Joseph only her interest in the latter tract and 
not the former. 

. The circuit court decreed in October, 1860, that the com- 
plainant, Catherine, was entitled to an interest in the thirty- 
five acres which had been assigned her in the “Tanner” 
tract, which would be equal in value to one-ninth part of the 
whole of the “ Walker” tract of two hundred acres; and 
appointed commissioners to lay off that amount by metes 
and bounds. The commissioners thus appointed subse- 
quently set apart fifteen acres as her interest, and the court 
confirmed the report of their proceedings in September, 
1865. From this decree Joseph Mitchell, the vendee of 
Catherine, appealed to this court. 


Lee § Edmiston for appellant. 
C. Boggess for appellees. 


Brown, President. John Mitchell died, seized of two sev- 
eral tracts of land, one called the “Tanner” tract, the other 
the “ Walker” tract. He left nine children who inherited 
the said lands, two of whom, viz: Catherine, (who after- 
wards married Philip M. Petty,) and Cassandra, sold and 
conveyed, with general warranty, one undivided fourth part 
of the “Tanner” tract to Joseph Mitchell and James West. 
The said lands were subsequently partitioned in a suit for 








472 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Mitchell vs. Petty, et uz. 1868. 





the purpose between the heirs of John Mitchell, deceased, 
and the entire interest of the said Catherine in both tracts 
assigned to her in the “Tanner” tract, and the entire in- 
terest of said Cassandra in both tracts was assigned to her 
in the “ Walker” tract. 

It is not proved that Joseph Mitchell was a party to the 
partition suit or concluded by it. But under his convey- 
ance from Catherine and Cassandra he (having purchased 
the interest of James West) took possession of the part 
(viz: 35 acres) assigned to Catherine and held it for many 
years, when Catherine, and her husband Petty, filed their 
bill and obtained a decree for 15 acres of the said 35, as the 
equivalent of her interest in the “Walker” tract. And 
from that decree Joseph Mitchell appealed to this court. 

Petty and wife do not controvert the right of Joseph 
Mitchell to 20 acres of the part so assigned to her, that 
being equivalent to her interest in the “Tanner” tract and 
conveyed by her deed to Joseph Mitchell, but she insists 
that the 15 acres, which are the equivalent of her interest 
in the “ Walker” tract not conveyed, are still hers. For 
Joseph Mitchell it is contended that the general warranty of 
Catherine and Cassandra, estops her from claiming the same 
against the vendee, who even then gets less than his pur- 
chase from both by at least 5 acres. 

The first point to be decided then is as to the effect of the 
said warranty. It is a general rule that a party is estopped 
by his general warranty, and I see no good reason to take 
this case out of the operation of that rule. 

I think, therefore, that the complainants, Petty and wife, 
were estopped from claiming the 15 acres in question, and 
the court erred in decreeing the same to them. Cassandra, 
the other covendor and warrantor with the said Catherine, 
is a party to the bill, and the prayer is for general relief. 
The said Petty and wife are entitled to pursue the land as- 
signed to Cassandra in the “ Walker” tract for indemnity 
for the loss on her account; but if it has been conveyed to 
a bona fide purchaser without notice then they would be 
equally entitled to a decree against Cassandra for the value 
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thereof. And as there is evidence in the cause going to 
show a sale by Cassandra to one Prestley McIntire, who is 
not a party to this suit, the decree of the circuit court should 
be reversed with costs to the appellant, and the cause re- 
manded to the court below with leave to amend the bill if 
deemed necessary, and there to be proceeded in as may seem 
right. 


MAXWELL, J., concurred. 


DECREE REVERSED. 
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Gbeelang. 
JacoB NEBERGALL vs. WILLIAM TYREE. 


January Term, 1868. 


By section 42, chapter 49, code of Virginia, 1860, if a party as surety for 
a sheriff, has to pay the amount of a judgment or decree, in whole or in 
‘part, on account of the default of a deputy to said sheriff, he may obtain 
a judgment or decree against such deputy and his sureties and their per- 
sonal representatives for the amount so paid by him. 


William Tyree was deputy sheriff for Edward D. Vandall, 
sheriff of Fayette county in 1851. As such deputy he col- 
lected the amount of an execution in a cause of Wilson vs. 
Landcraftet al. At the September term, 1851, of the circuit 
court of that county, Wilson obtained judgment, on motion, 
against Tiree, (he having failed to pay over the money col- 
lected by him,) and others, including Jacob Nebergall, as sure- 
ties for Vandall, he having moved from the State. In 1858, 
Nebergall sued Tyree for the amount of the judgment ob- 
tained by Wilson. On the trial he proved the facts as above 
stated and that he had paid the judgment, which with in- 
terest amounted to 609 dollars and 71 cents. 

The defendant, 7yree, then moved the court to instruct 
the jury that they must believe from the evidence that 
Nebergall, plaintiff, was the security of Tyree, the defendant, 
to entitle him to recover in the action; that the fact that 
the plaintiff was one of the securities of the high sheriff was 
not sufficient, although the defendant, Tyree, may have, as 
deputy sheriff, collected the money on the execution of 
Wilson vs. Landcraft, et al.; which instructions the court 
gave the jury, and the plaintiff excepted. The jury found 
for the defendant. The plaintiff applied to the court of ap- 
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peals of Virginia for a writ of supersedeas, which was 
granted, and the case comes here by operation of law. 


Lamb § Paull for defendant in error: 


MaxwELL, J. The only question arising on the record of 
this case is whether or not the instructions given by the 
court to the jury at the instance of the defendant were cor- 
rect. 

The facts certified as proved to the jury were that Van- 
dall was sheriff of Fayette county and the defendant, Tyree, 
his deputy; that the plaintiff and defendant were securities 
in his official bond as such sheriff; that the defendant as 
such deputy collected the amount of an execution in favor 
of Wilson against Landeraft and others, which he failed to 
pay over to the creditor; that the securities in the aforesaid 
official bond were notified for the money; that the said 
Vandall had removed from the State; that judgment was 
rendered against the securities of the said Vandall, of whom 
the plaintiff and defendant were two, for the amount re- 
ceived by the defendant on the said execution in favor of 
Wilson, with damages thereon, and that the plaintiff had 
paid off the said judgment. On this state of facts being 
proved to the jury, the defendant asked the court to instruct 
the jury that they must believe trom the evidence that the 
plaintiff was the security of William Tyree to entitle the 
plaintiff to recover in this action; that the fact that the 
plaintiff was one of the securities of the high sheriff was not 
sufficient, although the defendant, Tyree, may have, as dep- 
uty sheriff, collected the money on the execution of Wilson 
vs. Landcraft, and others, which instructions the court gave 
to the jury as asked. 

This instruction it seems to me is plainly erroneous. It 
is provided in the Code of Virginia, chapter 49, section 42, 
“‘when any judgment or decree shall be obtained against a 
sheriff, sergeant, coroner or collector, or his sureties, or their 
personal representatives for or on account of the default or 
misconduct of any such deputy, and shall be paid in whole 
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or in part by any defendant therein, he or his personal rep- 
resentatives may on motion obtain a judgment or decree 
against such deputy and his sureties and their personal rep- 
resentatives for the amount so paid, with interest thereon 
from the time of such payment, and five per centum dam- 
ages on said amount.” 

This section gives to the plaintiff the right to recover from 
the def ndant on the facts of this case, in a summary way, 
by motion, and it would be strange indeed if he could not 
recover on the same facts in this action. If this section did 
not exist, I think the plaintiff would have a plain right to 
recover on the facts of his case as appears in his bill of ex- 
ceptions, on the broad principles of natural justice. The 
defendant had received money which was not his own and 
converted it to his own use, by reason of which the plaintiff, 
in consequence of his relations to the defendant, was com- 
pelled by law to pay it for him to Wilson, who was entitled 
to receive it. The question as to the sufficiency of the bill 
of particulars to allow the facts to be proved to the jury, 
which were proved, does not arise in the case, because it 
does not appear that any of the evidence offered on the trial 
was objected and excepted to. The judgment complained 
of will have to be reversed with costs to the plaintiff in error, 
and the cause remanded to the circuit court of Fayette 
county for a new trial to be had therein according to the 
principles herein indicated. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Wheeling. 
YY 
Absent, Harrison, J.* 
JONATHAN B. BeckwitH vs. CHARLES MoLLOHAN. 


January Term, 1868. 


on 


. Where there is a variance between the writ and the declaration it can only 
be taken advantage of by plea in abatement. Code, 1860, page 711, sec- 
tion 18. 


2, It is no cause of demurrer that a declaration contains counts applicable 
either to trespass or trespass on the case. Code, 1860, chapter 148, page 
635, section 7. 


oo 


. If there are two counts in a declaration, and the second is not good without 
the aid of reference to the first by the use of the phrase “as aforesaid” as 
to the time, place, &c., and material allegations, it is proper to refer to the 
first and make the second good in that way—the first being a good one. 

4. Declarations as parts of the res geste made at the time of the transaction, 
are regarded as verbal acts indicating a present purpose and intention, and 
are admissible in proof like any other material fact to be weighed by the 
jury for what they are worth. Therefore, where a declaration charges 
that, “the defendant did by foree and great violence tie the plaintiff’s 
hands behind him with a tarred rope,” it was held proper to‘admit decla- 
rations made by the defendant at the time of tying as to his reasons for 
doing so. 


Charles Mollohan sued out of the clerk’s office of Wood 
county, a writ of trespass on the case against Jonathan B. 
Beckwith, returnable to August rules, 1865. At the same 
rules he filed a declaration alleging in substance, that the de- 
fendant had served in the so-called Confederate army, and 
that with others had in 1861, in Kanawha county, with foree 
and arms seized and laid hold of the plaintiff; and after 
having so arrested him, that defendant did by great force 
and violence tie his hands behind him with a tarred rope 
and forced him on board a steamboat, and kept him guarded 
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with bayonets and loaded muskets for the space of two days, 
and that defendant then forced the plaintiff to march twenty 
miles so tied to Camp Piat, and afterwards, at great pain 
and suffering, to march to Roanoke Court House, a distance 
of one hundred and fifty miles, where he was confined in 
jail for the space of three months; all of which was done 
without any reasonable cause and which disabled him 
greatly, and was against his will and consent. That he was 
put to great expense in procuring a release by operation of 
law, and in reaching his home. 

The second count was in the following words: “And also, 
for that the said defendant, on the day and year aforesaid at 
the time aforesaid, with force and arms, &c., made another 
assault upon the plaintiff, to-wit: at the place aforesaid, 
then and there ill-treated him and imprisoned him and kept 
him or caused him to be kept and detained as aforesaid in 
prison as aforesaid, without any reasonable cause what- 
soever, for a long space of time, to-wit: for the space of 
three months, against his will and consent, and contrary to 
law, and other wrongs and injuries then and there did to the 
plaintiff, to his damage 10,000 dollars. Therefore he sues.” 

The defendant demurred to the declaration, which was 
overruled, and he then entered the plea of not guilty. In 
October, 1865, the cause was tried and a verdict rendered 
for 4,000 dollars damages. 

There was a motion for a new trial, which was refused, 
and the refusal made the subject of the fourth bill of excep- 
tions, but this was not considered by this court and hence 
will not be mentioned. 

The points considered by this court arose on the demur- 
rer to the declaration, and on the first bill of exceptions. 
The substance of the first bill of exceptions was that, after 
the witness for the plaintiff below gave testimony detailing 
the arrest of the plaintiff, and that the defendant acted as 
one of the armed guard under a sergeant in the command 
of the so-called Confederate army, who arrested him, and 
was proceeding to state what the officer, who tied the plain- 
tiff, stated at the time of doing so as his reasons for doing 
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so, the attorney for the plaintiff objected to the stating by 
the witness as to what the officer said at the time of tying 
the plaintiff The attorney for the defendant insisted that 
the witness should be permitted to state what the officer 
gave as his reasons for binding or tying him; but the court 
refused to permit the witness so to state, and the defendant 
excepted. 

The defendant obtained a writ of supersedeas from this 
court. 


Lee § Edmiston for the plaintiff in error. 


B. F. Smith ¢ J. M. Jackson for the defendant in error. 
On the point considered by the court they in substance said : 
The defendant demurs to the declaration, and assigns as 
error, that the writ is in case and the nar. in trespass. The 
description of the form ‘of action is omitted, but that is not 
sufficient error. See 1 Chitty, page 345. Declarations in 
trespass are known by certain words and allegations. The 
words force of arms used in this declaration might look as 
if it was intended for trespass, but it would not be a good 
declaration in trespass at common law without the word 
“peace.” IL Chitty pleading, page 369. If so, there was 
no necessity for the introduction of the statute to dispense 
with those words. See page 710, section 12, of the code, 
which makes it good without those words, and if the statute 
is not regarded as a nullity, those words can only be regarded 
as surplusage. See chapter 171 of the code, section 11. 
The action shall not abate for want of form, when there is 
sufficient substance for the court to act upon the merits of 
the cause. If there is a variance between the writ and the 
declaration, it is no cause for sustaining the demurrer. If 
he had been held to bail, it would only work a release of the 
bail, and the court would have proceeded with the trial of 
the cause. I vol. Chitty pleadings, page 255, 249, 232. The 
only object of the nar. in all causes is to notify the defendant 
of what the plaintiff expects to prove upon the trial of 
the cause, and thus limit the evidence. Is this not suffi- 
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cieutly done in this cause, so as not to surprise the party 
upon the trial? If the words force and arms had been 
omitted, would it have placed the defendant in any better 
condition upon the trial? Certainly not, for he had the ben- 
efit of the plea of not guilty, which enlarges instead of 
diminishes his defence, therefore he hag no cause of com- 
paint on that ground. 

The next objection of the appellant is on page 17. He 
thinks the court erred because it would not allow the decla- 
ration of one of the persons who was in company with the 
appellant when the appellee was tied, to be given in evi- 
dence. If it had been competent to have proven the 
fact, the party who made the declaration was the best evi- 
dence, but we wholly deny that the declarations or reasons 
assigned by one of the parties who was equally liable to the 
appellee for the wrongs so committed, could give his decla- 
ration to excuse himself from the dffense so committed by 
him and others, to the appellee, if it was admissible evidence. 
We deny that it could have been proven by the witness on 
the stand, without laying some foundation for it. For it 
could not be regarded in any other light than secondary ev- 
idence. If he had been a subordinate officer, trusted with 
authority so to do, his own statement to prove the -fact 
would not certainly be regarded as evidence. If he had 
been directed by his superior officers to have done the deed, 
still his declaration to excuse himself could not be given in 
evidence, to exculpate him, or those with him, who were 
equally guilty. If the declaration had been admitted, 
it would only have had a tendency to mislead the jury, and 
prejudice the rights of the appellee. Can any one give in 
evidence the declarations of one equally guilty with himself, 
to palliate the offense? What was actually done might have 
been proven, but certainly not their own words to justify 
the wrong so committed or done. If such was the law, 
could not all guilty parties relate sufficient before the com- 
mission of any offense to excuse themselves? Adopt such 
a rule, and every culprit will go unpunished. Such we re- 
gard has never been the acknowledged rule of law. 
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Maxwe.LL, J. This was an action brought by Charles 
Mollohan, the defendant here, in the circuit court of Wood 
county, against Jonathan B. Beckwith to recover damages 
for a personal wrong. The writ is in trespass on the case 
and was returnable to August rules, 1865. On the return 
day of the process, the same having been returned executed, 
the said Mollohan filed in the clerk’s office of said court his 
declaration against the said Beckwith, and took a common 
order which was confirmed at the next rules. At the Sep- 
tember term of the court following, the case was on the 
docket when the defendant below appeared and demurred to 
the declaration and to each count thereof, in which demur- 
rer the plaintiff joined. The court on full argument and~ 
consideration overruled the demurrer to the declaration and 
to each count thereof. It is claimed by the plaintiff in error 
that the court erred in overruling the demurrer to the decla- 
ration; that the declaration was imperfect and uncertain; 
that it contained counts applicable under our statute either 
to trespass or trespass on the case; that the writ was in case 
but the declaration fails to show whether it was in case or 
trespass. No variance in the writ from the declaration can 
be taken advantage of in any other way than by plea in 
abatement. Code of Virginia, 1860, page 711, section 18. 
It is no cause of demurrer since the statute, Code of Vir- 
ginia, 1860, chapter 148, page 635, section 7, that the decla- 
ration contained counts applicable either to trespass or tres- 
pass on the case. Parsons vs. Harper, 16 Gratt., 64; Hood 
vs. Marwell, 1 West Virginia Reports, 219. It was admit- 
ted in argument here that the first count is good in sub- 
stance, but insisted upon that the second count is imperfect 
and uncertain. It is claimed that the second count does not 
contain and charge within itself a good cause of action 
without the references therein contained to the first count, 
by which it is claimed it cannot be aided. It has always 
been the practice for a subsequent count to refer to a prece- 
ding one for time, place, &c., which is done in the second 
count in this case. There are two other references in the 
second count to the first, contained in the phrase “as afore- 
VoL. It. 31 














482 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Beckwith vs, Mollohan. - 1868, 





said” twice used. If the phrase “as aforesaid” in both in- 
stances where it is used, be treated as surplusage and disre- 
garded, then the count would be in substance good and 
would be substantially the same as the form in 2nd Chitty’s 
Pleading, page 857. But if the second count is not good 
without the aid of the references to the first by the phrase 
“as aforesaid”’ twice used it is proper to refer to the first 
and make the second count good in that way, the first count 
being a good one. 20 Johnson’s Reports, 344; 6 Wendall, 
409. I think the demurrer was properly overruled. The 
record contains four bills of exceptions to rulings of the 
court on the trial; Nos. 1, 2 and 4 taken at the instance of 
the defendant below, and No. 3 taken at the instance of the 
plaintiff below. The questions raised in bills No. 2and No.3 
have reference to the belligerent rights of the defendant 
set up in his defense, and are not insisted on here because 
they have been decided by this court in other cases. The 
first bill of exceptions is as follows: “ Be it remembered, 
that upon the trial of this cause the plaintiff gave evidence 
that in July, 1861, he had been arrested in the county of 
Kanawha by armed men claiming to act under orders of of:- 
ficers connected with the rebel army, then in the valley of 
the Kanawha river, under the command of the rebel Gen- 
eral Hl. A. Wise; that after he had been so arrested by said 
armed men he was placed in the jail of Kanawha county 
and there kept for some days; that about the 23rd day of 
July, 1861, he, with other prisoners arrested and confined 
by said rebel officers and men, was removed from said jail 
by a squad of armed men under the command of an officer 
who was called a sergeant, and was placed upon a steamboat 
and carried up the Kanawha river to a place called Piatt’s 
Landing; that the defendant acted as one of the armed 
guard who attended them on the said boat; that when about 
to be landed at said place for the purpose of being removed 
further by land, the said sergeant in command of the pris- 
oners tied their arms together with ropes preparatory to 
marching them by land. After the witness examined on 
this subject had made the statement, he was proceeding to 
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state what the said officer who tied the prisoners, stated at the 
time of doing so his reasons for doing so. The attorney for 
the plaintiff objected to his stating what the officer said at 
the time of tying the prisoners, and the counsel for the de- 
fendant insisted that the witness should be permitted to 
state what said officer so stated at the time as his reasons for 
binding them. And the matter having been referred to the 
court, the court refused to permit the witness to state what 
was said by said officer at the time. And to the opinion of 
the court refusing to permit the witness so to state, the de- 
fendant by his attorney excepts and prays that his exception 
be signed, sealed and made a part of the record, which is 
done accordingly.” 

It is insisted here that the court erred in refusing to allow 
the witness to state the reasons assigned for doing so by 
the officer who tied the defendant Mollohan, under the cir- 
cumstances disclosed in this bill of exceptions. It is claimed 
that any declaration made at the time of the tying of the 
defendant in relation to the tying by any person engaged in 
it, is a part of the res geste and should be allowed to go in 
evidence to the jury along with the fact of tying. It is in- 
sisted here by the defendant in error, who was the plaintiff 
below, that it was not proper for the defendant below to in- 
sist on the witness making the statement at the time and in 
the manner it was done, but that it should have been done 
on cross-examination. If the objection had been put on 
this ground in the court below, there might, though I doubt 
it, have been something in it, but it is too late now to do so 
for the first time. I think the only question raised in the 
bill of exceptions, is, was the defendant entitled to the ben- 
efit of the declarations of the officer made at the time he 
tied the prisoner. It is distinctly charged in the declaration 
that “the defendant did by force and great violence tie the 
plaintiff’s hands behind him with a tarred rope.” The 
proof on the trial as shown by this bill of exceptions was 
that an officer in command of a squad of men, of which 
squad the defendant was one, tied the prisoner’s arms. The 
act of the officer in tying the plaintiff is given in evidence 
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against the defendant. Was not the defendant entitled to 
the benefit of any declarations the officer made at the time 
of tying the plaintiff in relation to the tying, to go in evi- 
dence to the jury as part of the res geste for what they might 
be worth. It is a well settled rule that declarations as parts 
of res geste, made at the time of the transaction, are re- 
garded as verbal acts indicating a present purpose and in- 
tention, and are, therefore, admitted in proof like any other 
material fact to be weighed by the jury for what they are 
worth. 1 Greenleaf’s Ev., section 108; 5 T. R., 512; 2 
Bing. R., 99; 3 Kelly’s R., 513; 148. & R., 275. 

I think it clear that the defendant was entitled to have the 

evidence of the declarations of the officer, under the cir- 
cumstances, go to the jury to be considered for what they 
were worth. 
’ The fourth bill of exceptions is to the opinion of the court 
in refusing a new trial asked for by the defendant, but in the 
view taken of the case it is not necessary to decide the ques- 
tions raised by this bill, as I am of opinion the judgment 
will have to be reversed, for the reasons already given, with 
costs to the plaintiff in error, and the cause remanded for a 
new trial. 


The President concurred. 


JUDGMENT REVERSED. 
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Wiii11aM Basnett, e al., vs. CHRISTOPHER HIGcrns. 


January Term, 1868. 


The decree of a circuit court setting aside a sale made by a trustee on the 
ground of inadequacy of price, where the evidence of unimpeached wit- 
nesses varied in their estimate of value from 500 to 600, to 650, to 700, to 


ror 


725 and to 800 dollars, and where the highest bid at public auction was 
605 dollars and 15 cents, and the property was actually sold at private sale 
for 650 dellars, is erroneous; no fraud being proven. 


This cause arose in Marion county. The only question 
considered by the court here was that concerning alleged in- 
adequacy of price for the land sold by the trustee. 

The opinion of the President states the case. 


G. H. Lee for the plaintiffs in error. 


Brown, President. The only question in this case for the 
the consideration of the court, is, whether a sale of land by 
the trustee in pursuance of the terms of the trust deed, can 
be set aside on the ground of inadequacy of price, when the 
price obtained was 650 dollars, and the evidence of sundry 
witnesses unimpeached, varied in their estimate of the value 
from 500 to 600, to 650, to 700, to 725, to 800 dollars, and 
where the highest bid at public auction was 605 dollars and 
15 cents. 

The allegation of fraud and connivance in the bill, as be- 
tween the trustee and purchaser being denied in the answer, 
there is no proof to sustain that charge. 


*Ahsent from illness. 
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These facts do not warrant a recision of the sale. I think, 
therefore, that the decree of the circuit court setting aside 
the sale was erroneous and should be reversed with costs to 
the appellants, the injunction dissolved, and the bill dis. 
missed, with costs in the court belaw. 


MAaxwELL, J., concurred, 


DECREE REVERSED. 
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Absent, Harrison, J.* 


A. B. & N. P. Evtison vs. Dantet Peck. 


January Term, 1868. 


1. Objection in an appellate tribunal that the report of a commissioner on 
which a decree is based was not retained in the commissioner’s office ten 
days nor filed with the clerk of the court below thirty days before the case 
was heard, is not well taken, where the decree shows the case was heard 
on the report, and no exceptions were taken to the same on the hearing. 


2. A brings his suit in equity against B., C. and D. to enforce a contract in 
which the defendants agree to pay the complainant ten per cent. for his 
services upon such sums as he should recover over and above certain sums 
named in said contract, which may be adjudged against P. and be recov- 
ered of P., to be allowed and paid pro rata by each of said defendants to 
A., as each of said defendants shall recover over and above the sums 
named inthe contract. HELD: 


That it is error in the court below to decree jointly against said defen- 
dants. The contract is several and the decrees should be entered 
against the defendants severally. 


In February, 1866, Daniel Peck, filed his bill in the circuit 
court of Ohio county, against Archibald B. Ellison, John A. 
Ellison, and Narcissa P. Ellison, who were non-residents of 
the State, and others, defendants residing therein, claiming 
that said defendants, Ellisons, were indebted to him in a 
large sum of money for services rendered them as an attor- 
ney at law, arising out of the following contract: 

*“‘ Article of agreement, made this 13th day of January, 
1857, between Daniel Peck, on the one part, and John A. 
Ellison, Archibald B. Ellison, and Narcissa P. Ellison, of the 
other part, witnesseth : 

That, whereas, Robert Patterson; the guardian of the said 
John A., Archibald B., and Narcissa P. Ellison, has filed his 
* Absent from illness. ae 
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account as such guardian, in the probate court of Lawrence 
county, and State of Ohio, in which he reports himself as 
indebted to, on the 23d of December, 1856, the said J. A. 
Ellison in the sum of 10,501 dollars and 61 cents; to 
Archibald B. Ellison in the sum of 10,800 dollars and 84 
cents, and to the said Narcissa P. Ellison in the sum of 
7,473 dollars and 50 cents; which accounts are for hearing 
on the 19th of this month. 

Now, it is agreed upon the part of the said Peck, that he 
will attend the said probate court and except to the said ac- 
counts, and defend or prosecute the same as may be neces- 
sary by appeal or otherwise, and employ and pay counsel to 
assist, if it be necessary, until the matter is finally dis- 
posed of. 

That if the said parties of the second part should not be 
allowed any more, or farther, than by the said account as 
above stated, then the said Peck shall receive nothing for his 
services or expenses; but if he should prosecute the same 
to the final termination, then he shall have for his services 
ten per cent. upon such sums over and above the said sums 
so reported by the said Robert Patierson, which may be ad- 
judged against the said Patterson, and be recovered of him, 
to be allowed and paid pro rata by each of the parties, as 
each shall recover over and above the said several sums; 
and if the cases be compromised before finally settled, then 
the said Peck to be paid a reasonable fee for his services.” 

At the March term, 1867, an order of reference was en- 
tered in the cause against the defendants, Archibald B. Elli- 
son, John A. Ellison, and Narcissa P. Ellison, jointly, and a 
like order against said defendants severally, directing the 
commissioner to state the amount between the parties and 
to take further testimony in the cause on either side. 

At the May term, 1867, the commissioner reported, and 
there being no exception to the report, a joint decree against 
all of said defendants, Ellisons, was entered, by which the 
court found by the written’ contract between the complainant 
and the defendants (Ellisons), that the said defendants agreed 
to pay to the complainant ten per cent. upon the amount, 
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which should be recovered upon their several claims against 
the said Robert Patterson over and exceeding the several 
sums allowed them by the final settlement of the accounts 
of the said Patterson as their Guardian; that said defen- 
dants recovered in the case of A. B. Ellison against said 
Patterson the sum of 10,406 dollars and 57 cents, the said 
J. A. Ellison the sum of 9,169 dollars and 15 cents, respec- 
tively, over the sum allowed in the said account; and that 
the said Narcissa P. Ellison recovered 5,224 dollars and 62 
cents over the sum allowed her by the said account; in all 
amounting to the sum of 24,800 dollars and 34 cents; and 
that said recoveries were had on the 24th day of May, 1860; 
that ten per cent. was a reasonable compensation for the 
services of the complainant in the said cases, and that said 
cases were afterwards compromised by the said defendants 
with said Patterson’s representative, Andrew Wilson, before 
satisfaction was had for the same. The court further found 
that the ten per cent. amounted to 2,480 dollars, and that 
the same should bear interest from the 24th day of May, 1860. 
It was therefore adjudged, ordered and decreed that the 
plaintiff recover of the said defendants the sum of 2,480 
dollars, with interest thereon from the 24th day of May, 1860, 
till paid, and costs. 
From this decree the defendants appealed to this court. 


N. Richardson for appellants. 
D. Peck for appellee. 


Brown, President. The first objection taken by the ap- 
pellants to the decree is, that the report of the commissioner 
on which the decree is based, was not retained in the com- 
missioner’s office ten days, nor filed with the clerk of the 
court thirty days before the case was heard. Code 1860, 
chap. 175, sec. 10. 

The decree shows the case was heard on the said report, 
(to which there were no exceptions), and was argued by 
counsel. The appellants must therefore be taken to have 
waived all objection on that score at the hearing, and cannot 
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be heard in the appellate court to raise that objection for 
the first time. 2 Schoales & Lefroy, 711, Chamby vs. Lord 
Durany and others. 

- By the contract sued on and made an exhibit in the bill, 
the'appellants were to pay the appellee ten per cent. on the 
amount gained to them, which was to be paid pro rata by 
each, as each should be gainer; and in the event of a com- 
promise, appellee was to be paid a reasonable fee for his 
services. 

The report of the commissioner ascertains the amount due 
under the contract from the appellants to the appellee to be 
ten per cent on 24,800 dollars and 34 cents, with interest 
from the 24th day of May, 1860, to be paid severally and 
respectively, as follows, to-wit: by John A. Ellison ten per 
cent. on 9,165 dollars and 15 cents, by Archibald B. Ellison 
ten per cent. on 10,406 dollars and 57 cents, by Narcissa P. 
Ellison ten per cent. on 5,224 dollars and 62 cents, with in- 
terest thereon respectively from the 24th day of May, 1860, 
as aforesaid. 

The contract is several and not joint; Ludlow vs. McCrea, 
and others, 1 Wend., 129; 1 Parsons on Contracts, 11, 14, © 
22, 24; Story’s Eq’ty Pl., sections 447-8. The decree, 
however, is joint and not several, whereby each is made 
liable for all. 

I think, therefore, it is erroneous and should be reversed 
for that cause, with costs to the appellants, and a decree en- 
tered for the appellee against the appellants in severalty, in 
conformity with said report, for the sums respectively therein 
found due from each of them, and for costs in that behalf. 


MAXWELL, J., concurred. 


DECREE REVERSED. 
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UAbeeling. 


Absent, Harrison, J.* 


CHARLES F’. WALKER vs. Hotty Hunt. 


January Term, 1868. 


The {statute providing for the taking of an indemnifying bond by the officer 
levying on property, does not preclude a party claiming to be the owner 
of the property levied upon, other than the judgment debtor, from his 
right to go into a court of equity to obtain an injunction against the sale 
of the same, when he has no complete and adequate remedy at law. 


In the fall of 1858, Charles F. Walker purchased a stock 
of goods of a mercantile firm at the Kanawha Salines in 
Kanawha county, known as F. Walker g Co., composed of 
F. Walker, N. B. Cabell, and John P. Hale. By the terms of 


* He was absent from illness. 





+4. If any officer levies or is required to levy an execution or a warrant of 
distress on property, and a doubt shall arise whether the said property is liable 
to such levy, he may give to the plaintiff, his agent or attorney at law, notice 
that an indemnifying bond is required in the case. Bond may thereupon be 
given by any person, with good security, payable to the officer, in a penalty 
equal to double the value of the property, conditioned to indemnify him 
against all damages, which he may sustain in consequence of the seizure or sale 
of the said property, and to pay to any claimant of such property all damages 
which he may sustain in consequence of such seizure or sale; and also to war- 
rant and defend, to any purchaser of the property, such estate or interest therein 
as is sold. 

5. If such bond be not given within a reasonable time after such notice, the 
officer may refuse to levy on such property, or restore it to the person from 
whose possession it was taken, as the case may be. If it be given, where there 
has been no levy, within a reasonable time, or after a levy, before the property 
is se restored, it shall be returned within twenty days to the clerk’s office from 
which the execution issued, or if the execution was not issued by a clerk, to 
the office of the court by which such officer was appointed, or in which he 
qualified. 

6. The claimant or purchaser of said property shall, after such bond is so 
returned, be barred of any action against the officer levying thereon, provided 
the security therein be good at the time of taking it. But the sale of any such 
property shall be suspended at the instance of any claimant thereof, who 
shall deliver to the officer bond with good security, in a penalty equal to 
double the value thereof, payable to said officer, conditioned to pay to all per- 
sons, who may be injured by suspending the sale thereof until the claim 
thereto can be adjusted, such damages as they may sustain by such suspension. 
Upon any such bond as is mentioned in this or the preceding section, suit may 
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the purchase he took all the goods on hand and the debts 
due the firm, and was to pay its liabilities and certain other 
sums, agreed upon, to each member of the firm individually, 
He assumed control of the goods and business on the com- 
pletion of the sale and assumed the debts to the creditors of 
the firm and paid off and discharged them as rapidly as his 
business permitted. In 1859, one Holly Hunt obtained judg- 
ments against F. Walker and John P. Hale, as trustees of 
one A. Donnally’s estate, which they were managing, for 
379 dollars and 48 cents, and 1,133 dollars and 77 cents, re- 
spectively. 

In February, 1864, Hunt caused a writ of fiert facias to be 
issued from the clerk’s office of Kanawha county, for the 
amount of his judgments, and levied on the stock of goods 
of Charles F. Walker, in his store at Kanawha Salines, 
alleging that tit weas the property of F. Walker, one of 
his judgment debtors. 

C. F. Walker then obtained an injunction, alleging that 
his stock of goods was worth about 12,000 dollars, and that 
great injury would result to his business and credit if the 
sale of his goods was effected under the fieri facias, and that 
the goods levied on were his own property, not belonging to 
either of the judgment debtors, and that every obligation 
and debt which he had assumed six years before, due from 
the firm of F. Walker § Co., as a part of the original con- 


be prosecuted, in the name of the officer, for the benefit of the claimant, cred- 

itor, purchaser or other person injured, and such damages recovered in said 

suit as a jury may assess.) The same may be prosecuted and execution had, 

- the name of such officer when he is dead, in like manner as if he were 
ive. 

7. The sheriff or other officer levying a writ of fieri facias or distress warrant 
on property, the sale of which is suspended under this chapter at the instance 
of a claimant thereof, may, if such claimant desire the property to remain in 
such possession as it was immediately before the levy, and if the case be one 
in which a bond for the forthcoming of the property is not prohibited from 
being taken from the debtor by the sixth section of chapter one hundred and 
eighty-nine, take from the claimant a bond with sufficient surety, payable to 
the ereditor, with such recital as is required in a forthcoming bond taken from 
the debtor, and with condition that the property shall be forthcoming at such 
day and place of sale as may be thereafter lawfully appointed; whereupon, 
such property may be permitted to remain at the risk of such claimant in such 
possession as it was immediately before the levy; and the second, third, fifth, 
sixth and seventh sections of chapter one hundred and eighty-nine shall apply 
os — forthcoming bond in like manner as to a forthcoming bond taken from 

ebtor. 
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sideration for the original stock of goods, was paid, except 
a debt of about 1,200 dollars, due to certain parties at Point 
Pleasant, which he had personally assumed and for which he 
had rendered himself liable; and that he had paid to the in- 
dividual members of said firm all sums due them, acording 
to the terms of his purchase; that in fact the goods levied 
upon were wholly his own, and that the judgment debtors 
had no interest whatever in them. 

At the May rules, 1864, the defendant, Holly Hunt, an- 
swered, denying the sole ownership in the complainant, of 
the goods, and alleging fraud in the sale of the same, and 
gave notice that he would move the court to dissolve the in- 
junction at the next term. 

At the July term following the court, on motion of the 
defendant, dissolved the injunction; whereupon, C. F. 
Walker, complainant, obtained a suspension of the decree so 
dissolving for thirty days, and obtained an appeal and super- 
sedeas from this court. 


Lamb § Paull for the appellant. 
B. H. Smith for the appellee. 


MaxweLL, J. There are but two questions arising upon 
the record of this case. The first is a question of jurisdic- 
tion, the appellant maintaining that a court of equity has 
jurisdiction to enjoin the sale of the property levied on while 
the defendant denies it. The second is a question of fact 
in which the appellee maintains that the transaction is fraud- 
ulent, and that although it be decided that the court might 
take jurisdiction upon the facts charged in the bill, yet upon 
the facts proved the injunction was properly dissolved. 

On the first question the appellee maintains that there was 
a complete remedy at law, and that therefore a court of 
equity cannot give relief. It is claimed that sections 4, 5, 6 
and 7 of chapter 152, Code of Virginia, page 655, give such 
complete remedy at law. The indemnifying bond here re- 
ferred to was not given and returned to the clerk’s office in 
this case. If the bond had been given what would be its 
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effect?. Nothing further, I imagine, than to relieve the 
sheriff from liability, provided the security in such bond had 
been good at the time of taking it. If the bond had been 
given the appellant might have sued on it for any cause for 
which he might have sued the sheriff if it had not been 
given. And, moreover, he might sue any purchaser of any 
of his property at sheriff’s sale for any cause for which he 
might have sued if the bond were not given. It is claimed 
that since the statute giving the indemnifying bond, the case 
of Bowyers, §c., vs. Creigh, gc., 3 Rand., 25, and the case of 
Allen vs. Freeland, Ibid, 170, establish the doctrine that a 
court of equity will not in any case enjoin the sale of per- 
sonal property under an execution. I cannot understand 
these cases in that way. I understand them to establish the 
doctrine that in no case where the plaintiff claims as an in- 
cumbrancer merely will a court of equity interpose, but when 
he claims as owner it will interpose in all cases where trom 
the nature of the case the remedy at law is incomplete. In 
the subsequent cases of Randolph vs. Randolph, 6 Rand., 
194; Sims vs. Harrison, 4 Leigh, 346; Kelly vs. Scott, 5 
Gratt., 479, and Summers, and others, vs. Bean, 13 Gratt., 417, 
the doctrine is fully established and acted upon that slaves 
ought prima facie to be considered as of peculiar value to 
their owners, and not properly a subject for adequate com- 
pensation in damages as land is considered to be to a pur- 
chaser; and in the cases of Randolph vs. Randolph, Sims vs. 
Harrison, and Kelly vs. Scott, the sale of slaves under execu- 
tions was enjoined. These cases are all consistent with one 
another, and with the theory of equity relief, and clearly 
determine the question that the statute referred to does not 
take from the party his right to go into a court of equity for 
relief, where there is no adequate remedy at law. The case 
of Watson vs. Sutherland, 5 Wallace, 74, in which an injune- 
tion was held to be the proper remedy, is consistent with the 
principles of these cases and in its facts has a striking simi- 
larity to the case under consideration. It may not be out of 
place to remark in connection with this case of Watson vs. 
Sutherland that the equity jurisdiction of the courts of the 
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United States is independent of the local law of any State, 
and is the same in nature and extent as the equity jurisdic- 
tion in England from which it is derived, and is, therefore, 
the same as the equity jurisdiction of the courts of this 
State. Dodye vs. Woolsey, 18 Howard, 347; Green’s admin- 
istratrix vs. Crighton, et al., 23 Howard, 105; Livingston vs. 
Story, 9 Peters, 632. 

It seems to me clear that the appellant in the case under 
consideration has no other complete remedy than that which 
he has sought to pursue. As the order dissolving the in- 
junction was made on motion before the cause was ready 
for final hearing, I do not consider it proper to express any 
opinion on the facts of the case, but am of opinion that the 
order dissolving the injunction was erroneous and ought to 
be reversed, with costs to the appellant, the injunction rein- 
stated, and the cause remanded to the cireuit court of Kan- 
awha county to be further proceeded with therein. Gray 
vs. Overstreet, fc., 7 Gratt., 346. 


The President concurred. 


DECREE REVERSED. 
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Wbeeling. 


Absent, Harrison, J.* . 
CurisToPHER Live.y, Ex’r, vs. Lewis BALLarp. 


January Term, 1868. 


1. It is no cause for demurrer that a declaration contains matter applicable to 
both trespass and trespass on the case. 


2. A party cannot justify himself for committing acts of trespass by the orders 
of the authorities of a State, acting even in pursuance of the laws thereof, 
when the State is engaged in warfare and rebellion against the govern- 
ment and laws of the United States. 


3. It is not sufficient to aver in a plea that the defendant was not executor at 
the time the suit was brought. In order to make a good plea of ne unques 
executor it must be averred that the defendant never was executor of the 
last will and testament of the deceased, and that he never administered any 
of the goods and chattels which were of the deceased at the time of his 
death, as executor of the last will of the deceased. 


4. It is not error in the circuit court to reject a plea of the statute of limita- 
tions and not guilty jointly pleaded in an action of trespass, the latter 
having been previously entered and the court permitting the former to be 
entered separately in lieu of the double plea. 


5. It is not error for the circuit court to require jurors to declare upon oath 
their qualifications as to loyalty, according to the act of the legislature 
passed November 4, 1863, section 5; the act not being unconstitutional. 


6. Where a bill of exceptions taken to the instructions of the court below does 
not set forth sufficient matter to show whether the instructions were cor- 
rect or not, the presumption must be that they were correct. 


Lewis Ballard instituted an action of trespass on the case 
in the circuit court of Monroe county, on the 10th day of 
January, 1866, against Christopher Lively, surviving execu- 
tor of Joseph Lively. The declaration was filed at the April 
rules following. It contained some of the characteristics of 
both trespass and case. In substance, it alleged that the de- 
fendant’s testator procured and caused certain persons to the 


*A bsent from illness. 
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plaintiff unknown, with force and arms, to break and enter 
his dwelling house, on the 21st day of July, 1861, and take 
therefrom large quantities of goods, merchandize, jewelry, 
&c., whereby the plaintiff and his family were greatly an- 
noyed and disturbed, and he was hindered from transacting 
his business, to his damage in the sum of 10,000 dollars. 

At the same rules, when the declaration was filed, the de- 
fendant appeared and pleaded the general issue of not 
guilty. A trial was had at the September term, 1866, when 
the jury found for the plaintiff on the issues joined and as- 
sessed his damage at 2,979 dollars and 70 cents, and the 
court entered judgment for that sum. There were seven 
bills of exception taken by the defendant during the trial. 
No. 1 was taken because, after the cause had been called for 
trial, the defendant asked permission to demur generally to 
the declaration, and tendered three special pleas; which per- 
mission was refused by the court, on the ground, as to the 
demurrer, that the issue had been made up in the cause, 
and at the previous term of court it had been continued on 
such issue, and the court saw no reason for permitting it to 
be filed. The pleas were as follows: No. 1 contained what 
is known as the plea of belligerent rights; No. 2 set up as 
defense that the charge with a purpose to “‘imprison, harass, 
oppress, and injure,” charged upon the defendant’s testator, 
was not committed within one year before the institution of 
the suit, and that of the other charges in the declaration he 
was not guilty; No. 3 alleged that at the time of instituting 
the suit the defeudant, Christopher Lively, was not executor 
of the last will and testament of Joseph Lively, deceased. To 
the refusal of the court to permit the defendant to enter the 
demurrer and file these pleas, the defendant excepted, which 
composed bill No. 1. Whilst the court was overruling plea 
No. 2, he informed the defendant’s counsel that he might 
then plead the statute of limitations, if he thought proper, 
which he did, and the plaintiff replied generally. Bill of 
exceptions No. 2 was taken because the court refused to con- 
tinue the case, on its being stated by the attorney for the 
defendant that if the case was continued until the next term 
VoL. Ir. 32 














498 ; COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Lively, Ex’r, vs. Bullard. 1868. 





he could produce certain testimony that would prove that a 
certain colonel in the army of the so-called Confederate 
States had ordered and directed the trespasses and grievance 
complained of by the plaintiff, and that he would embody 
this statement in the form of an affidavit, if necessary. 
Bill of exceptions No. 3 was taken because the court required 
the jury to take the oath prescribed by the act of Novem- 
ber 4th, 1863, that they had not voluntarily borne arms, &c. 
Bill of exceptions No. 4 stated that on the trial a clerk of 
the plaintiff had been introduced as a witness, who gave it 
as his opinion that the goods alleged to have been taken 
from the plaintiff’s store, were worth, according to the cur- 
rent prices of goods in the neighborhood at that time, 2,800 
dollars, he having previously stated that the prime cost of 
the goods was 1,600 dollars; the defendant objected to the 
opinion of the witness going to the jury as evidence, but the 
court overruled the objection and the defendant excepted. 
Bill of exceptions No. 5 stated that the defendant offered in 
evidence what purported to be the books of the commis- 
sioner of the revenue for the county of Monroe for the year 
1861, and which purported to be examined and certified by 
G. W. Hutchinson, as clerk of the county court, on the 1st 
day of June, 1861, and certified by Samuel Gwin, Jr., on the 
11th day of June, 1861, as commissioner of the revenue; to 
the introduction of which as evidence the plaintiff objected 
and the court sustained it, upon the ground that both of the 
officers purporting to certify the books were at that time offi- 
cers of a court and county in rebellion against the United 
States; whereupon the defendant excepted. 

Bill of exceptions No. 6 was taken by the defendant because 
the court sustained a motion of the plaintiff to reject 
so.much of a deposition of one G. W. Pugh, offered by 
the defendant, as related to a conversation between a Colonel 
Heath and the witness. The substance of the conversation, 
which was had on the morning of the 21st day of July, 
1861, was that the witness had been inquired of by Heath 
whether a certain road would lead by the plaintiff’s house, 
and whether the latter had not a good stock of goods on 
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hands; and that Heath remarked that it would be difficult 
for him to keep his boys off him. The bill of exceptions 
No. 7 stated that, “after the argument had been closed on 
both sides in the cause, the court in its instructions to the 
jury amongst other things, instructed them that the proper 
statutory limitations to the right of action in this case was 
five years, and further instructed them that whether the said 
limitations was five years or only one year, in computing the 
time of the running of the statute, the jury ought to ex- 
clude from the computation the period of time from the 17th 
day of April, 1861, to the Ist day of March, 1865. To 
which instruction of the court the defendant, by his coun- 
sel, excepted.” 

A part of the verdict of the jury was in the following 
language: ‘‘ We, the jury, find that the plaintiff’s demand 
in the declaration is not barred by the statute of limitations; 
and we further find, &c.,” the amount of damages assessed 
before named. 

A supersedeas was granted by a member of this court in 
vacation. 


Lamb & Paull for plaintiff in error. 
Stanton § Allison for defendant in error. 


MaxweELL, J. The first cause of error assigned is that 
the court refused to allow the demurrer to be filed to the 
declaration after the plea of not guilty, pleaded. There 
can be no error in this because the declaration, though very 
informally drawn, is substantially good, and the demurrer, 
if filed, must have been overruled. Parsons vs. Hooper, 16 
Gratt., 64; Hood vs. Maxwell, 1 West Virginia Rep., 219, 
and Beckwith vs. Mollohan, decided by this court, the present 
term. 

The second cause of error assigned is that the court erred 
in refusing to allow the defendant to file his plea, No. 1. 
This was not error because the matters set up in the plea 
were not sufficient to bar the plaintiff from recovery. Hood 
vs. Maxwell, 1 West Virginia Rep., 219. It is claimed that 
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plea No. 3 was good, and, therefore, there was error not to 
allow it to be filed. I think this plea not good in substance, 
and that there was no error in retusing to allow it to be 
filed. The defendant can only be charged in the writ and 
declaration as executor generally, for there is no other form 
whether he be rightful or wrongful executor. Prince vs. 
Rowson, 1 Modern Rep., 208. Therefore, a good plea of ne 
unques executor must aver that the defendant never was ex- 
ecutor of the last will and testament of the deceased, and 
that he never administered any of the goods and chattels 
which were of the deceased at the time of his death, as ex- 
ecutor of the last will and testament of the deceased. 3 
Chitty’s Pleadings, 941, and note. The plea offered merely 
avers that at the time the suit was instituted against the de- 
fendant he was not executor of the last will and testament 
of the deceased. There was no error in refusing permission 
to file the defendant’s special plea No. 2, because the plea of 
not guilty had been entered before the tendering of plea 
No. 2, which was double, being the plea of not guilty, and 
the statute of limitations. The defendant was allowed to 
plead the statute of limitations in place of his plea No. 2. 
There was no error in refusing to continue the case on the 
facts stated in the defendant’s bill of exceptions No 2, on 
account of the absence of the witness Heath, because no 
diligence had been used to take his deposition, or to procure 
his attendance. 

There was no error in requiring the jury called to try the 
ease, to take the oath prescribed in the act of 1863 for 
jurors, because the act is not unconstitutional as claimed by 
the plaintiff in error. 

There was no error in refusing to allow the books of the 
commissioners of the revenue for 1861 to go in evidence to 
the jury, if for no other reason because they do not appear 
to have been relevant to the questions before the jury. 

There was no error in excluding the deposition of the wit- 
ness Pugh to prove the declarations of Heath, because it 
does not appear that they were so connected with the case 
as to constitute part of the res geste. It cannot be seen 
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from bill of exceptions No. 7 whether the instructions given 
by the court to the jury at the instance of the defendant be- 
low were correct or not, but as the contrary does not appear, 
they must be presumed to be correct. 

The judgment appealed from wiil have to be affirmed 
with damages and costs to the defendant in error. 


The President concurred. 


JUDGMENT AFFIRMED. 
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Epwin M. Brown, et al., vs. JamMES WYLIE. 


January Term, 1868. 


1. If the plaintiff in a bill of equity in his special prayer mistakes the due re- 
lief, it may be given under the general prayer, if consistent with that 
which is actually prayed. If inconsistent it cannot be obtained; and 

’ therefore, if a plaintiff doubt as to the proper relief, he may frame his 
prayer in the alternative, to have either one relief or the other as the court 
may decide. No relief can be granted under the general prayer entirely 
distinct from and independent of the special relief prayed. 


2. W. sought the aid of a court of equity to enforce a supposed lien of a trust 
deed on certain real estate sold to B., and to stay waste on the same, and 
prayed for “such other and further relief in the premises as comports 
with equity and good conscience and is applicable to the case.” HzEtp: 


That it was error for the court below to rescind a contract by deed, for 
the sale of the land between the parties, under the prayer of the 
special object of the bill, or the prayer for general relief. 


3. The acts of persons claiming to act as officers under the authority of the 
usurped government at Richmond, within the county of Monroe, after the 
inauguration of the State of West Virginia, and who certified themselves 
to be officers of the said usurped government, are void in law. 


4, A note made payable in Confederate money is illegal and void, and no pay- 
ment of it can be enforced. Nor does it matter that it was made within 
the military lines of the late so-called Confederacy, as the question of ille- 
gality is to be tested not by the pretended authority and laws of the late 
insurrectionists, but by the laws of the lawful government of the country. 


Where the parties to.a contract to be paid in Confederate money, are in pari 
delicto, a court of equity will equally withhold its aid from the guilty 
party who would invoke it to get rid of such illegal contract executed. 


or 


6. W. sold a tract of land to B. and agreed to take Confederate money in pay- 
ment. Over one-half of the money was paid in hand, and two bonds se- 
cured by a trust deed were executed for the residue. B., according to the 
terms of the contract, tendered the said residue to W., who refused to re- 
ceive it. B. sold and conveyed the land to O. and T., who had no notice 
of the trust deed, (it having in fact never been recorded,) and no vendor’s 

lien was retained in the deed from W. to B., and had no notice of any un- 
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paid purchase money that was a lien on the land. W. sought to enforce 
the payment of the residue of the purchase money against the land. 
HELD: 


1. That the whole contract to be paid in Confederate money, was ille- 
gal, but being an executed contract which was void as to every one 
else, yet had the effect to transfer the title to the land to B., the 
vendee of W. 


2. That the transaction being illegal, a court of equity will not lend its 
aid to enforce the payment of the purchase money notes secured by 
the trust, nor will it cancel them, but will leave the parties in pari 
delicto to rest in the condition in which they have placed them- 
selves. 


3. O. and T. being complete purchasers without notice are entitled to 
hold the land free from the claim of W. 


James Wylie sold to Edwin M. Brown, in the year 1863, a 
certain tract of land lying in the county of Monroe, where 
both parties then resided, containing 328} acres, at the price 
of 35 dollars per acre. The contract was reduced to writing, 
and stipulated that the money to be paid was to be Confed- 
erate States money. Seven thousand dollars were actually 
paid in hand, and the residue was to be secured by two 
bonds of equal amounts, which on their face expressed that 
they. were to be paid in Confederate money, due in one and 
two years, and payable before maturity at the option of the 
purchaser. 

On the 4th day of December, 1863, Wylie and wife exe- 
cuted a deed to Brown for the 328? acres of land, and Brown 
executed a trust deed on the same to secure the payment of 
the residue of the purchase money, which was the two bonds, 
before mentioned, of 2,253 dollars and 25 cents, and 2,253 
dollars, respectively. The former deed was acknowledged 
before two parties, purporting to be justices of the peace, 
named Fielding Windle and Michael Beamer, and was admit- 
ted to record in what purported to be the clerk’s office of 
the county court of Monroe county, by a party signing him- 
self as clerk, one G. W. Hutchinson, on the 9th day of April, 
1864. The trust deed was acknowledged before the same 
clerk, on the 19th day of March, 1864, but was not admit- 
ted to record in fact. The latter deed was executed to one 
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Andrew Prentice, trustee. By subsequent deeds Brown con- 
yeyed the land to Jacob Osborne on the 26th day of July, 
1864, and to David Tomlinson on the 7th day of August, 
1865, to the latter about 112 acres, and all of the residue to 
the former. 

On the 31st of August, 1865, Wiley obtained an injunc- 
tion from the judge of the circuit court of Monroe against 
Brown, Osborne, Tomlinson and one Henry J. Kelley, re- 
straining them from cutting timber or committing waste on 
the land, alleging that they were despoiling it to such extent 
that the trust fund of 4,506 dollars and 25 cents, the amount 
embraced in the two bonds, was being endangered. At 
the September term following, Osborne and Tomlinson filed 
their separate answers, and gave notice to dissolve. They 
denied all knowledge of any deed of trust, and that they 
examined the deed from Wylie to Brown and found no lien 
therein retained according to law. That they had examined 
the records and had not found any deed of trust recorded, 
and were informed by the person assuming to act as clerk 
that no trust deed was of record, as alleged in complainant’s 
bill. That complainant charged in his bill that he held a 
deed of trust executed to one John Hutchinson, to secure the 
bonds due, but that no such trust deed was of record, nor in 
fact that any trust deed on the land in controversy from 
Brown to any person was recorded. 

At the November term following, Brown answered, stating 
the contract heretofore set out and that it was destroyed by 
the Federal army in 1864, but that a copy of it was in the 
possession of the complainant. That in pursuance of the 
option in himself of paying the two bonds off before matu- 
rity, to-wit, November 15th, 1864 and 1865, respectively, he 
tendered the amount thereof with interest, but that Wylie 
refused to receive it; and he claimed that thereby the bonds 
were paid off and he owed the complainant nothing, and 
consequently sold to Osborne and Tomlinson. 

Wylie filed an amended and supplemental bill, alleging 
that both the bonds had become due and that they were a 
specific lien on the land; that the deed from himself to 
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Brown was void by reason of not being stamped by a U. 8. 
revenue stamp, and from the further fact of not being ac- 
knowledged before competent officers nor recorded by com- 
petent officers. That the deeds from Brown to Osborne and 
Tomlinson were void for like reasons. That the deed of 
trust from Brown to secure the two bonds was valid, because 
after it was executed and acknowledged before the clerk of 
Monroe county, it was withdrawn by Brown and altered by 
him by substituting the name of John Hutchinson as trustee 
in lieu of Andrew Prentice, and that he did not know whether 
it was ever put upon the record or not. That Brown was 
probably insolvent, and that the defendants were engaged, 
prior to the granting of the injunction, in stripping the land 
of timber, &c. 

Brown answered, denying the invalidity of the deed from 
Wylie to himself for the reasons assigned by him; he stated 
that the complainant would not receive the trust deed with 
Andrew Prentice as trustee, but required him after he had so 
acknowledged it before the clerk, to erase his name and sub- 
stitute that of Hutahinson, and that he never afterwards re- 
acknowledged it. 

It is unnecessary to give any of the evidence taken in the 
cause, as the points determined by this court did not arise 
on controverted questions of fact, except that it was proven 
by G. W. Hutchinson, the person assuming to act as clerk, 
that defendant Osborne inquired at his office to know whether 
there was any lien by trust on the record and was informed 
that there was not; and that there was no other authority 
exercised in the county of Monroe from 1861 to May, 1865, 
except that of Virginia and the Confederate States. It is 
proper, however, to notice the item that the tender of the 
money by defendant Brown to Wylie in discharge of the two 
bonds was proven. 

The court below, at the August term, 1866, decreed that 
the bonds of Brown, having been founded on an illegal con- 
sideration be cancelled; that the deeds of bargain and sale 
and of trust, for a similar reason, be cancelled, and that the 
complainant Wylie recover possession of the land sold by 
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him to Brown, by writ of possession, which was awarded, 
but did not settle any questions between Brown and his ven- 
dees Osborne and Tomlinson. Brown, Osborne and Tomlinson 
appealed to this court from this decree. 


Lee § Edmiston for appellants. 
Stanton ¢ Allison for appellee. 


Brown, President. Several questions arise in this case 
and will be considered in order. 

The bill sets forth a sale and conveyance of land, part of 
the price paid down, and a trust deed on the land to secure 
the bonds given for the residue of the purchase money. 
The prayer is for a sale of the trust subject to pay the debt 
and for “such other and further relief in the premises as 
comports with equity and good conscience and is applicable 
to the case.” 

The first question is, will this warrant a decree rescinding 
or rather avoiding the whole contract. The rule is briefly 
and tersely stated in Adams’ Equity, 309. If the plaintiff 
in his special prayer mistake the due relief it may be given 
under the general prayer, if consistent with that which is 
actually prayed. If inconsistent it cannot be obtained, and, 
therefore, if the plaintiff doubt as to the proper relief he 
may frame his prayer in the alternative, have either one re- 
lief or the other as the court shall decide. No relief can be 
granted under the general prayer entirely distinct from and 
independent of the special relief prayed. Every fact essen- 
tial to the relief sought must be stated in the bill, for no 
facts are properly in issue unless charged in the bill; no 
proof can be offered of facts not stated; nor can relief be 
granted of matters not charged, although apparent from 
other parts of the pleading and evidence, for the court pro- 
nounces its decree secundum allegata et probata. The reason 
of this is that the defendant may be apprized by the bill 
what are the charges he is to answer or defend. Story’s 
Equity Pleading, section 257; and 1 Dan’] Chy. Prac., 435, 
and the authorities cited in the argument. The relief 
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granted under the prayer for general relief must not only be 
sustained by the facts stated in the bill, but must also be 
consistent with the special relief prayed fur. Tested by 
these principles how does the present case stand? The 
facts stated in the bill for specific performance, and a special 
prayer for same are inconsistent with relief granted, viz: a 
rescission or avoidance of the contract, and such as it was 
error to grant under the prayer for general relief in such 
case, however proper such relief might have been upon a 
proper case stated. 

Another point is whether certain persons were officers and 
their official acts valid, who were duly elected and qualified as 
justices of the peace, in and for the county of Monroe, and 
another as clerk of the circuit court of said county, under 
the laws of Virginia prior to the 17th day of April, 1861, 
and whose offices, but for the rebellion and their complicity 
in it, would not have expired, under the laws of Virginia, 
till after 1864, but which persons after the inauguration of 
the State of West Virginia, in 1863, performed official acts 
in said county in 1864, assuming and certifying themselves 
to be such officers, respectively, not of the restored govern- 
ment of Virginia, holding over and acting under the author- 
ity of the ordinance of February 19th, 1863, until their suc- 
cessors were appointed and qualified, nor under the author- 
ity of the State of West Virginia, but as officers of the 
usurped government at Richmond. That such persons so 
acting were not officers either de jure or de facto has been 
repeatedly determined by this court, nor were their acts as 
such valid or effective to any intent, but on the contrary ut- 
terly void in law. Hood vs. Maxwell, 1 West Virginia, 219, 
and Hedges vs. Michael, Williams vs. Freeland, Nadenbousch 
vs. Sharer, Hawver vs. Seldenridge, and Burkhart vs. Jennings, 
reported in 2 West Virginia. In other words the 6th sec- 
tion of the ordinance of February 19th, 1863, only applied 
to the officers of the restored government of Virginia, 
within the limits of the new State, who held their offices 
and exercised the authority thereof, under the authority and 
in harmony with the said government, and not to those who 
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assumed to act under the authority and in the interest and 
aid of the usurpation at Richmond, which they called the 
government of Virginia. 

Another point is whether a note payable in the so-called 
Confederate paper is illegal and void. This paper issued 
from parties combined to overthrow the lawful government 
and with the intent by that instrumentality in part, of ef- 
fecting the treasonable object. It only protessed to be pay- 
able in the event of the successful accomplishment of that 
object. It was the life blood of the rebellion, an unlawful 
means to an unlawful end, by the parties engaged in the un- 
lawful enterprise, and appealed directly to the interest of 
every holder to aid in its accomplishment. It was contra 
bonos mores and against sound policy, ana of only evil ten- 
dency, and was, therefore, illegal. I think the circuit court 
of Monroe so far as it held the contract payable in Con- 
federate money, so called, to be illegal and void, pronounced 
the law correctly. In the case of the Bank of Tennessee vs. 
the Union Bank of Louisiana, American Law Review for 
January, 1868, it was held by the United States circuit court 
for Louisiana, that the formation of the government of the 
so-called Confederate States was unlawful, and the emission 
of bills of credit by it was unlawful; that the Confederate 
treasury notes issued and circulated as money were bills ot 
eredit within the meaning and prohibition of the constitu- 
tion, and therefore an unlawful issue, and that all dealing in 
such notes was unlawful, and all obligations arising there- 
from or founded thereon were also unlawful and without 
legal consideration. In the case of Campbell vs. Anderson’s 
adm’r, 2 Duvall, 384, C. placed .Confederate notes or bonds. 
in the hands of A., with which to buy cotton. A. was 
to re-sell the cotton so bought, and, after deducting costs 
and commission, to pay over to C. the proceeds. In an 
action by C. to recover such proceeds, held, that the con- 
tract was against public policy and could not be enforeed. 
In Spencer vs, Wilson, 1 Rand., 76, all dealings in unchar- 
tered and illegal bank notes are held void. It is contended, 
however, that inasmuch as the contract in question was en- 
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tered into before the close of the war, within that part of the 
State where the insurgents had sway by a military force 
which the lawful government was not then able to over- 
come, that it is, therefore, lawful, because authorized by 
the, for the time, dominant authority of the so-called Con- 
federacy, and that being so lawful at the time the contract 
was entered into by the parties while under such domina- 
tion, it could not become unlawful by the subsequent tri- 
umph of the lawful government and restoration of its au- 
thority and laws. But the fallacy is in supposing the ille- 
gality is to be tested by the pretended laws of the insurgent 
authorities, instead of by the laws and authority of the law- 
ful government. The two cannot stand together. It would 
be a strange anomaly if the authority of the lawful govern- 
ment upon being fully restored should be used in executing 
acts done in conformity to the pretended laws of a hostile 
combination to subvert its authority, and in violation of its 
own laws. The fact, therefore, that the insurgents held sway 
in Monroe county, at the date of the contract, cannot relieve 
the transaction of its illegal character, as tested by the laws 
of this State, and which alone the courts sit to administer as 
applicable to the dealings of the parties who are and were 
subject to their control. The courts of this State cannot 
recognize as operative within her limits the authority and 
Jaws of other States, much less the authority and laws of a 
temporary and insurrectionary usurpation, 

I am of opinion, therefore, that every contract payable in 
the so-called Confederate paper, or the consideration of 
which was such paper, is void in law, and a court of eguity 
will not lend its aid to enforce its execution, and when the 
parties to it are in pari delicto, as in this ease, the court will 
equally withhold its aid from the guilty party who would 
invoke it to get rid of such illegal contract executed. 

Applying these principles then to the case under consid- 
eration, I am of opinion that the sale and conveyance of the 
land by Wylie to Brown to be paid for in Confederate money 
so-called, was an illegal, but, nevertheless, an executed con- 
tract, which though void as to everybody else, yet had the 
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effect to transfer the title to the land to the vendee. Jnhab- 
itants of Worcester vs. Hton, 11 Mass., 375; Brookover vs, 
Hurst, 1 Metcalf, Ky., 667; and a court of equity will not 
lend its aid to the guilty vendor to protect him from the 
consequence of his own illegal act, or aid him to recover 
back the land so conveyed away. Iam further of opinion 
that the notes given for the purchase money of said land 
payable in Confederate money so-called, and the trust deed 
to secure them were illegal and void, and that a court of 
equity will not lend its aid to enforce the payment of them, 
either by decreeing payment of them or selling the land for 
that purpose, neither will it lend its aid to the maker of the 
notes to have them cancelled, but will leave the parties in 
pari delicto to rest in the condition in which they have placed 
themselves. 

I am further of opinion that Jacob Osborne and David 
Tomlinson being complete purchasers, without notice from 
Brown, are entitled to hold the land free from the claim of 
said Wylie. 

I think, therefore, that the decree of the circuit court 
should be reversed and the bill dismissed with costs to the 
appellants in both courts. 


The other judges concurred. 


DECREE REVERSED, and bill dismissed. 
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Wheeling. 


Absent, Harrison, J.* 


January Term, 1868. 


A court of equity will not lend its aid to enforce a contract growing imme- 
diately out of and connected with an illegal or immoral act. Therefore, 
where a party purchases land of another at a price greatly less than its 
value, if not for the purpose of taking advantage of the vendor, at least 
for the purpose of enabling him to go out of the State and avoid a prose- 
cution for felony, a court of equity will not lend its aid to enforce a con- 
tract made under such circumstances. 


At the February rules, 1866, Remembrance Swan filed his 
bill in the circuit court of Marshall county, against Charles 
M. Dodson, Sarah E. Dodson, Anne Dodson, Newton Dodson, 
and Samuel Venus, praying a specific performance of a 
contract in writing made on the 4th day of September, 1865, 
between the defendants, Charles M. Dodson and Sarah E. his 
wife, and the complainant, which contract was recorded on 
the 5th day of September, 1865, in the recorder’s office of 
Marshall county, by which Charles M. Dodson and wife bar- 
gained and sold to complainant 189 acres of land in the 
county of Marshall, and for which complainant agreed to 
pay said Dodson and wife 3780 dollars, or twenty dollars per 
acre, to be paid on or against the first day of January, 1866, 
or when complainant was put in possession of a good deed 
of conveyance therefor. That at the date of the contract 
complainant paid down in part of the purchase money, 275 
dollars, and that afterwards he paid, by direction of Charles 
M. Dodson, sundry notes and judgments amounting to a 
large sum of money, which he claimed to be in further part 
payment of said purchase money. That on the first day of 
January, 1866, complainant, in the county of Marshall, 





*Absent from illness. 
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tendered to said Dodson and wife, severally, in United 
States legal-tender notes, 3020 dollars, the same being equal 
to or exceeding the full amount of unpaid purchase money 
on said land—and requested them to execute and deliver to 
him a deed for the land pursuant to the contract, but they 
each and both refused to do so. That at the time of com- 
plainant’s purchase, the legal title to the land was vested in 
said Charles M. Dodson and wite, jointly by a deed executed 
by Samuel Venus and wife to them, dated January 9th, 1856, 
and that after complainant’s purchase of said land, on the 
second day of October, 1865, Charles M. Dodson and wife 
had conveyed the land to said Samuel Venus ; and at the time 
of and before execution of the last named deed, the com- 
plainant charged that said Venus had actual notice and full 
knowledge of complainant’s prior purchase thereof. That 
on the 19th day of October, 1865, Samuel Venus, by deed of 
that date, conveyed said tract of land to Sarah E. Dodson, 
his daughter and the wife of Charles M. Dodson, for and 
during her natural life, and after her death to her lawful 
heirs. Complainant also charged that said Sarah E., at the 
date of the last named deed, had full knowledge and notice 
of complainant’s prior purchase of the land from said Charles 
M. and Sarah E. That partition be made equally ot the 
tract of said land between the complainant and the wife, 
and that commissioners be appointed for that purpose; and 
that the cause be referred to a commissioner to ascertain 
the amount paid by complainant on account of purchase 
money, and the amount yet due from him thereon, &c. 
Answers were filed to the bill by the defendants, Charles 
M. Dodson, Samuel Venus, and Sarah E. Dodson, by her next 
friend, and of Newton Dodson and Anne Dodson, infant chil- 
dren of Charles M. and Sarah £., by their guardian ad litem. 
From the answer of Charles M. Dodson it appears that re- 
spondent was at the date of the contract named in com- 
plainant’s bill under recognizance with security in the sum of 
2,000 dollars to appear for trial at the September term of 
said court in the year 1865, and the 5th day of September 
was fixed for the trial, he having been indicted by the grand 
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jury of Marshall county for grand larceny; that on the day 
preceding, to-wit: the 4th day of September, 1865, respon- 
dent visited the house of complainant to procure a settle- 
ment of their mutual accounts, and complainant returned 
with respondent to his (respondent’s) house, and told re- 
spondent if he (complainant) was in his position he would 
not stay and take his trial for four times the value of his 
land or for all Marshall county, or words to that effect and 
other language of a similar nature, and complainant also 
told respondent that upon settlement of accounts there was 
no money due from complainant to respondent. Com- 
plainant said he would buy respondent’s land and give him 
20 dollars an acre and would pay him about 150 dollars cash, 
which would enable respondent to travel and make his 
escape. Respondent said it was less than he was willing to 
take for the land, but under the influence of his fears arising 
from his conversation with the complainant and to secure 
the immediate possession of some money in order that he 
might leave the country that night respondent was induced 
to accept the offer of complainant. After night had set in, 
on the 4th of September, 1865, the contract was reduced to 
writing and signed by respondent and wife and complainant; 
that atter the execution of said contract, and about 11 
o’clock of the same night, respondent, under the influence 
of the fear and terror excited by his conversation with com- 
plainant, left his house and was absent from the county 
of Marshall about four weeks, when he voluntarily returned 
again to his home. The tender by complainant to defen- 
dants, Dodson and wife, of the residue of the purchase 
money due them on the land was proven. It was also 
proven that William Dodson, who was the surety of Charles 
M. Dodson in his recognizance to appear and answer the 
indictment at the September term, 1865, of Jarshall county 
circuit court, went to complainant at the court-house of Mar- 
shall county, on the 5th day of September, the day on which 
Charles M. Dodson was to appear and answer the indictment, 
and asked complainant if he knew anything about Charles 
M. Dodson, and that complainant said he was gone and that 
VoL. II. 33 





614 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Dodson et ux. vs. Swan et al. 1868. 





he (complainant) had bought his farm the evening before, 
and also said at the same time and place to the surety; 
“You needn’t make yourself uneasy about the bail for that 
is all fixed.” 

At the September term, 1866, a decree was entered in the 
cause adjudging said contract binding and valid on Charles 
M. Dodson, but of no legal force or effect and not binding 
on Sarah E. Dodson, the wife, by reason of her coverture; 
and directing a specific execution of the contract to the ex- 
tent of the undivided moiety thereof; that the deed of 
Charles M. Dodson and his wife of the 2nd day of October, 
1865, to Samuel Venus was null and void under and by vir- 
tue of the first section of chapter 118 of the Code of Vir- 
ginia of 1860, and the same was vacated and set aside. 

The cause was referred to a commissioner to take an ac- 
count of the payments made by complainant on the pur- 
chase money either to said Charles M. Dodson or others, by 
order of Dodson, or under process of attachment at the suit 
of creditors of Dodson, and commissioners were appointed 
to make partition of the land into moieties, and to assign one 
moiety to Sarah E., and the other, under the opinion of the 
court, under the contract of sale, to the complainant. 

From which decree Charles M. Dodson and Sarah E. Dod- 
son, by Samuel Venus, her next friend, appealed to this court. 


Lamb § Paull for appellants. 
Holliday for appellees. 


MaxweLL, J. This was a bill filed in the circuit court of 
Marshall county by Remembrance Swann for the specific 
execution of a contract for the purchase of a tract of land. 
The bill charges that Charles M. Dodson and Sarah E. Dod- 
son, his wife, on the 4th day of September, 1865, entered 
into a contract in writing for the sale to the complainant of 
a tract of 189 acres of land at 20 dollars per acre, or 3,780 
dollars, the whole purchase money. The bill charges, and it 
is shown by an exhibit therewith filed, that the legal title to 
the said land was in the said Dodson and wife; that the com- 
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plainant had paid a considerable portion of the purchase 
money, and that he had tendered and was still ready to pay 
the residue. The bill charges that Dodson and wife, by a 
deed subsequent to the sale to the complainant, had con- 
veyed the land to Samuel Venus, who at the time he took 
such conveyance had full knowledge of the complainant’s 
purchase. The bill further charges that the said Venus, 
after he received the said conveyance, conveyed the said land 
to his daughter, the said Sarah E. Dodson, for her life, and 
afterwards to her heirs. Charles M. Dodson and wife and 
Samuel Venus and the two children of the said Sarah E. 
Dodson, who are infants, are made parties defendant to the 
bill. 

The defendants, Charles M. Dodson, Sarah E. Dodson 
and Samuel Venus each filed separate answers. The infant 
defendants answered by their guardian ad litem. The an- 
swer of the defendant, Charles M. Dodson, the only one 
which I think it necessary to notice, admits the execution of 
the contract of purchase and sale as charged in the bill, and 
then proceeds to state the circumstances under which the 
contract was made. The respondent had been indicted by 
the grand jury of Marshall county for grand larceny and 
was under recognizance with security in the sum of 2,000 
dollars to appear for trial at the September term of the cir- 
cuit court of said county in the year 1865, and the 5th day 
of September was fixed or assigned for his trial. That on 
the day preceding, to-wit: on the 4th day of September, 
1865, the respondent visited the residence of complainant, 
Swann, to procure a settlement of their mutual accounts and 
business transactions, and the said complainant returned 
with him to his own house, and in conversation told him 
that if he was in the position of the respondent he would 
not stay and take his trial for four times the value of his 
place or land, or for all Marshall county, or words to that 
effect, and other language of a similar nature, and told him, 
mereover, that upon a settlement of their accounts there 
was no money coming to him from complainant, &c.; that 
he (complainant) would buy his place or land and give him 
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20 dollars per acre, and would pay him about 150 dollars in 
cash, which would enable him to travel and make his escape. 
Respondent answered that the offer was less than he would 
like to take for the land, but under the influence of his fears 
arising from his conversation with the said complainant, and 
to secure the immediate possession of some money in order 
that he might leave the country that night he was induced 
to accept the offer of complainant. 

Respondent further states that his sole motive or induce- 
ment for siguing said contract was to raise money to enable 
him to make his escape under the influence of the fear and 
terror excited by his conversation with said complainant, 
and that in fact he left his house on the night of the 4th of 
September, 1865, about 11 o’clock, and was absent from the 
county of Marshall about four weeks, when he voluntarily 
returned again to his home. The respondent further shows 
that at the time of answering he was a prisoner in the jail 
of Marshall county, and insists that it would be contrary to 
equity to enforce the contract under the circumstances which 
attended its execution. The eourt below rendered a decree 
to partition the land between Dodson and wife, enforcing 
the contract against Dodson, but holding it void as against 
his wife, directing one part to be assigned the complainant 
and the other to be assigned to said Dodson’s wife. By the 
said decree the deed from Dodson and wife to Venus is de- 
clared to be null and void. From this decree Dodson and 
wife have obtained an appeal to this court. It is claimed 
here in behalf of the appellants that the decree rendered is 
contrary to equity and good conscience under the cireum- 
stances of the case. j 

It appears from the evidence in the cause that the land 
was worth, at the time it was sold, not less than 28 dollars 
per acre, and that at the time of the sale Charles M. Dodson 
was under indictment in the circuit court of Marshall county 
for grand larceny, had been arrested and entered into recog- 
nizance with William Dodson as his surety in the penalty of 
2,000 dollars for his appearance on the 5th day of Septem- 
ber, 1865, which was the day fixed for his trial. It appears 
































COURT OF APPEALS OF WEST VIRGINIA. 517 








Jan’y Term, Dodson et ux. vs. Swan ef al. 1868. 





from the evidence, that late at night, on the 4th day of Sep- 
tember, the day on which the contract was entered into, 
Swann was at the house of Dodson, and after he left, Dod- 
son left also, and did not appear on the next day to stand 
his trial. On the said 5th day of September, Swan took 
the contract to the recorder of the county of Marshall and 
had it recorded. On the same 5th day of September, Wil- 
liam Dodson, the security of Charles M. Dodson for his ap- 
pearance, inquired of Swan at the court-house if he knew 
anything about Charles M. Dodson, and Swan said he had 
gone, and he had bought his place the evening before; and 
he further said to William Dodson, “you need not make 
yourself uneasy about the bail for that is all fixed.” 

This is, indeed, a most extraordinary ease for a court of 
chancery. Swann had bought the land of Dodson the night 
before lie was to be tried for a felony, at a price greatly less 
than its true value, and on the day fixed for the trial, is the 
first person who knows that Dodson is gone, and informs 
his bondsman not to be uneasy about the bail for that is all 
fixed; to say the least that can be said for Swann is that he 
purchased the land from Dodson at a price greatly less than 
its value, if not for the purpose of taking advantage of him, 
at least for the purpose of enabling him to go out of the 
State and avoid a prosecution for felony. Can a eourt of 
ehancery lend its aid to enforce such a contract, or a con- 
tract made under such cireumstances? Jt is well settled 
that where a contract grows immediately out of and is con- 
nected with an illegal or immoral act a court of justice will 
not lend its aid to enforee it. 1 Story’s Equity Ju., section 
296; Armstrong vs. Toler, 11 Wheat, 258; Wilson vs. Spen- 
cer, &e., 1 Rand., 76. 

It is both an illegal and an immoral act to aid or assist a 
felon to avoid or escape from prosecution or punishment, 
unless the person rendering such aid or assistance stands in 
the relation to the accused of husband or wife, parent or 
grand-parent, child or grand-child, brother or sister, or ser- 
vant to the offender. 

I think, therefore, it was the duty of the court below to 
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have dismissed the bill. 1 Story’s Equity Ju., section 298; 
2 Idem, section 769; Burt vs. Place, 2 Cowen, 431. 

I think the decree ought to be reversed with costs to the 
appellants. And this court proceeding to enter such decree 
as the court below ought to have entered, should dismiss the 
bill with costs to the defendant below. 


The President concurred. 


Decree REVERSED and bill dismissed. 






























COURT OF APPEALS OF WEST VIRGINIA, 





Jan’y Term, Randolph vs. Adams. 











UAbeelang. 


Absent, Harrison, J.* 


JEPTHA F’. RANDOLPH vs. Preston M. ADAMS. 
January Term, 1868. 


1. If a bill in equity to repeal a junior grant charges that the same was pro- 
cured by fraud and strategem, although the complainant has the elder 
legal title and the possession has always been with the title, it is sufficient 
to give the court jurisdiction under chapter 112, section 64, of the Code 
of Virginia. 

2. Where the evidence fails to show, that an elder grant under which a com- 
plainant in the court below claimed, covered the land embraced by a 
junior patent sought to be repealed, and yet was sufficient to make it 
probable that such is the fact, the court below should direct an issue to be 
tried by a jury to ascertain that fact. 


3. Where it does not appear that more than one of two tracts of land, con- 
taining equal quantities, the local description of which may apply to 
either, was ever entered on the land books and charged with taxes, and 
where it does not appear which of the two was so entered and charged 
and which not, he that would show the forfeiture of either of them, must 
show which it was, or at least must show it to be the one that covers the 
land embraced by his junior patent if he seeks to set up that defense. 

4. The opinion of a witness, although he be a surveyor, unsupported by other 
evidence, as to the identity of a tract of land, unless he also state some 
fact or facts to enable the court to determine the location of the tract, is 
clearly insufficient to enable the court to locate the land. 

5. An acknowledgment of a deed or power of attorney before a notary public 
of the republic of Texas was held to be an insufficient acknowledgment 
for the admission of such writings to record in Virginia. 


On the first Monday in January, 1860, P. M. Adams filed 
his bill in chancery in the circuit court of Doddridge county 
against Jeptha F. Randolph, in which it is alleged that Ran- 
dolph, by fraud and strategem, procured a patent from the 
commonwealth of Virginia, about the year 1851, for 135 
acres of land, the greater portion, if not all, of which laid 
in the county of Doddridge, and for fear of detection he went 
to the county of Harrison to obtain a patent, and had by 


""*He was absent from illness. Judge E. H. Caldwell of the I circuit was 
called to the bench. 
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various means undertaken to enforce the possession of the 
same, well knowing at the time that the complainant had 
title to the land through S. P. Moore, to whom a grant was 
issued in 1794 for 2,000 acres of land, which covered nearly 
all, if not the whole, of the 135 acre tract. That Moore in 
1807 took actual possession of said land and lived on it un- 
til his death in 1823; that from the death of said Moore to 
‘the date of the suit, his heirs had been in the actual posses- 
sion of the same, and in 1844 made a deed of partition of 
the 2,000 acres and other lands of their ancestor, by which 
the 2,000 acres were conveyed to Lamar Moore, one of the 
heirs; that Lamar Moore conveyed the 2,000 acres to the 
complainant; that S. P. Moore placed the same on the com- 
missioners’s books of Harrison county, and that it was em- 
braced in and was a part of other lands of said Samuel P. 
Moore, which were aggregated on the commissioner’s books. 
The complainant prayed that the grant of 135 acres to Ran- 
dolph might be repealed and declared null and void. 

On the 25th day of October, 1860, the defendant filed his 
answer to the complainant’s bill, and the complainant re- 
plied generally. It was denied in the answer that the patent 
for the 135 acres was obtained by fraud and stratagem, and 
that the respondent went to the county of Harrison to make 
his entry, but the same was made in the county of Dod- 
dridge, where the land laid, or the greater portion thereof. 
That respondent fairly and bona fide deposited his plat and 
certificate with the register of the land office, and obtained 
his grant for the 135 acres. Respondent denied that he had 
by various means undertaken to force possession of the 
land, but had brought his suit at law setting up his title to 
the 135 acres for the purpose of obtaining the possession. 
That at the time of making his entry respondent knew 
nothing about the claim of the complainant, and was still of 
opinion that the land was liable to entry. At the April 
term, 1866, a decree was rendered that the patent issued to 
the defendant for the 135 acres, on the 1st day of Novem- 
ber, 1851, to the extent that it embraced any part of the 

2,000 acres patented to Samuel P. Moore, be, and the same was 
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repealed. The court was of opinion that the 135 acres 
patented to the defendant laid mainly within the 2,000 acres 
patented to S. P. Moore on the 5th day of June, 1794, and 
claimed by the complainant, having descended to him by 
heirship and sundry conveyances, and the court was further 
of opinion that the defendant had failed to show that the 
2,000 acre tract, or any part thereof, had, since the 5th day 
of June, 1794, been liable to entry under the laws of the 
commonwealth of Virginia, and that the defendant’s patent 
for the 135 acres was issued contrary to law. 

A certificate of Jonathan M. Bennett, auditor of public ac- 
counts, was filed, showing that S. P. Moore, the patentee of 
the 2,000 acre tract, had upon the land books of the com- 
missioners of the revenue for the county of Harrison, sun- 
dry tracts of land which from quantity and local description 
may have included said 2,000 acre tract, from the year 1806 
to 1824 inclusive, and that the heirs of said Moore are 
charged on said books, also with sundry tracts of land which 
also from quantity and location may have included said 
2,000 acre tract, from the year 1825 to 1831 inclusive, and 
that none of said lands were returned to the auditor’s office 
delinquent for the non-payment of the taxes assessed thereon 
for any one or more of the years in which they were so 
charged, from the year 1806 to 1831 inclusive. 


Daniel Sherwood, a witness sworn for the complainant, said 
he had made surveys of the 3,300 acre survey, the 2,000 
acres No. 4, John P. Duvall’s 400 acres, Daniel Henry’s 500 
acres, Daniel Davisson’s 400 acres, and S. P. Moore’s survey 
No. 3 of 2,000 acres, and the 112 and 113 acres known as 
S. P. Moore’s farm laid down upon the plat marked “ A.” 
In making said surveys he said he found “original work” 
sufficient to satisfy him that said surveys are located and 
exist,as laid down in plat marked “A,” according to the 
calls of the patent for said land, except as corrected by him. 
According to the plat the 135 acre tract was within the 
bounds of the S. P. Moore 2,000 acre survey. 


The defendant appealed to this court. 
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Lee § Edmiston for the appellant. 
R. S. Small for the appellee. 


Brown, President. The language of the statute, Code of 
1860, chap. 112, sec. 64, p. 545, is bruad and comprehensive, 
and I see no good reason for giving to it the narrow con- 
struction contended for by the counsel for the appellant. 

The case at bar is within the reason no less than the lan- 
guage of it, and I think this is a proper case for a bill in 
equity to repeal a patent, and remove the cloud upon the 
title, which that patent occasioned, although such patent 
might be void. 

But as the evidence fails to show that the elder grant un- 
der which complainant in the court below claimed, covered 
the land embraced by the junior patent sought to be re- 
pealed, and yet is sufficient to make it probable that such is 
the fact, there should have been an issue directed to be tried 
by a jury to ascertain that fact. The defendant in the court 
below contends that the land, if covered by the elder grant, 
was forfeited, and relies upon the auditor’s certificate, filed 
by the other side to prove it, which fails to do it. A for- 
feiture will not be presumed, neither the facts nor want of 
them, from which such presumption can be deduced. One 
of the 2,000 acre tracts was properly on the commissioner’s 
land books and charged with taxes for the years 1810 and 
1811, and I think it but reasonable to conclude from the evi- 
dence that it was subsequently continued thereon and in 
part made up the land subsequently charged as 6,000 acres 
and again as 5,122 acres and again as 5,089 acres, the larger 
quantities being the result most probably, if not manifestly, 
of official blunders in the commissioner by combining the 
quantities of several smaller tracts into one entire amount, 
and though the exact amount of the additions, correctly 
made, would not correspond precisely with those charges, 
yet the appearance of certain figures in each, the local de- 
scription of the lands and the taxes assessed, all go to show, 
not only the loose manner in which commissioners per- 
formed their duty in matters of such importance, but also 
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what the facts really were; and this is strengthened by the 
fact that when some of the smaller tracts disappear from the 
land books, for any year or years, the larger entries are aug- 
mented sometimes by the correct addition of the smaller 
parcels added and sometimes by an incorrect amount. But 
as there are two tracts of 2,000 acres as well as several 
others of different quantities, it does not appear that 
more than one of the 2,000 acre tracts was ever en- 
tered on the land books and charged with taxes, nor does 
it appear which of the two was so entered and charged 
and which not. But he that would establish the forfeiture 
of either of them must show which it was, at least must 
show it to be the one that covers the land embraced by his 
junior patent, if he seeks to set up that defense. I think, 
therefore, that the decree of the circuit court should be re- 
versed, with costs to the appellant, and the cause remanded 
to the circuit court of Doddridge county to be there pro- 
ceeded in, in conformity with the principles above indicated, 
with liberty to the defendant below to establish the for- 
feiture by proof if he can, and like liberty to the plaintiff 
below to introduce further proof if he desires of the due 
execution of the deed from Lamar Moore to him. 


MaxweELL, J. The first cause of error assigned is that 
the complainant by his own showing had no claim to the 
interposition of a court of equity, as he charges in his bill 
that he has the elder legal title, and that the possession has 
always been with that title. Under the statute, Code of 
Virginia, 1860, chapter 112 section 64, page 545, there are 
three causes assigned for which a grant may be repealed by 
‘bill in equity, one of which is fraud. The bill distinctly 
charges that the defendant by fraud and stratagem procured 
his patent for the land in question, so that I think there is 
sufficient charged in the bill to give jurisdiction. 2 Rand., 
206; 3 Gratt., 291, 315. 

The second cause of error complained of is that the com- 
plainant was bound to prove the identity and location of the 
survey claimed by him, and upon the proofs he offered the 
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court should have dismissed his bill, or at least should have 
directed an issue to try the question of identity. The iden- 
tity of the 2,000 acre survey claimed by the complainant 
depended upon the identity of one or more other surveys in 
the same connection, because Sherwood, the only witness 
examined to prove the identity of it, says that he did not 
think that he could have identified this survey had it not 
been for the connection of surveys laid down on the plat 
made by him and marked “A.” - This witness made a sur- 
vey of some of the lots of the connection of surveys in 
which this 2,000 acre tract claimed by the complainant is 
supposed to lie, and of some coterminous surveys, and in re- 
spect to their identity he says that in making said surveys 
he found “ original work” sufficient to satisfy him that said 
surveys are located and exist as laid down in said plat 
marked “ A,” according to the ealls of the patents for said 
land, and this is all the evidence in the case tending to show 
that the 2,000 acre survey is located as claimed by the com- 
plainant. This witness does not mention a single fact which 
would enable the court to determine the location of the land 
in question, but says that he found “ original work” sufficient 
to satisfy him that the surveys are located as claimed. 

The purpose of evidence is to satisfy the court and not 
the witness. It seems to me that this evidence was clearly 
insuflicient to locate the land in question, as it amounted to 
nothing more than the opinion of the witness. 5 Gratt., 
120. it is claimed that the certificates of the auditor filed 
in the case show that the 2,000 acre tract claimed by the 
complainant was forfeited for omission and liable to entry. 
It is incumbent on him who alleges a forfeiture to show it. 
8. P. Moore, the patentee of the 2,000 acre tract claimed by 
the complainant, had upon the books of the commissioners 
of the revenue for the county of Harrison, for all of the 
years for which it might have been forfeited for omissions, 
a tract or tracts of land which from quantity and local de- 
scription may have included this tract, and if it might have 
been included it must be presumed that it was until the 
contrary appears. 
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It is claimed here that the complainant has no title to the 
2,000 acres claimed by him because the deed to him from 
Lamar Moore is not properly authenticated. The deed is 
acknowledged before a notary public in the republie of 
Texas, on the 14th day of December, 1844. This authenti- 
cation I think is clearly insufficient. The authentication of 
the power of attorney from Lamar Moore, under whieh the 
partition of Samuel P. Moore was made, is insufficient in 
the same manner. Upon the whole case I think the decree 
complained of ought to be reversed, with costs to the ap- 
pellant, and the cause remanded to the circuit court of Dod- 
dridge county for further proceedings to be had therein, 
with leave to the complainant to show, if he can, by an issue, 
or in any other appropriate manner, that the 2,000 acre tract 
of land claimed by him is located as claimed by him; and 
with leave, also, to the complainant to show, if he ean, that 
the power of attorney from Lamar Moore to P. M. Adams, 
by virtue of which the lands belonging to the heirs of 8. P. 
Moore were divided and the deed from Lamar Moore to the 
complainant for the 2,000 acre tract of land claimed by him, 
were properly executed ; and with leave to the defendant to 
show, if he can, that the said tract of land was forfeited and 
liable to entry. 


CaLDWELL, J. The bill of the complainant, in the court 
below, represents that the defendant, Randolph, by fraud 
and stratagem, procured a patent from the commonwealth 
of Virginia, about the year 1851, for 135 acres of land, the 
greater portion of which, if not all, lying in the county of 
Doddridge, and alleging further that the defendant, for fear 
of detection, went to the county of Harrison to obtain his 
patent for said land, and has by various means undertaken 
to force possession of the same, he well knowing at the same 
time that complainant had title to said Jand by and through 
8. P. Moore, to whom it had been patented many years before. 

These allegations of the complainant’s bill it is sufficient 
to notice in considering the first point made in the argu- 
ment of the cause. 
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The defendant by his answer admits that he did obtain a 
grant for 135 acres of land, but says it is not true that the 
grant was obtained by fraud and stratagem, nor that defen- 
dant went to Harrison county to make his entry. That it 
was made in Doddridge county where the greater portion of 
the land lies; that a survey. thereof was regularly and fairly 
made, and that the defendant fairly and bona fide deposited 
his plat and certificate of survey with the register of the land 
office, and obtained from the commonwealth a grant for the 
135 acres, according to law. The defendant denies that he 
had by various means undertaken to force possession of said 
land, except that he had brought suit at law setting up his 
title to the land and for the purpose of obtaining possession 
of the same, and asserting that the law tribunal is fully com- 
petent to decide and settle the question of right between the 
complainant and himself to said land. 

It will be seen from the transcript of the record that the 
allegations of fraud and stratagem in the procurement of 
the grant, as set up in complainant’s bill, are fully and com- 
pletely refuted by the answer and the exhibits filed in sup- 
port thereof. This is conclusive of this part of the case. 
But then it is alleged in the last paragraph of the bill, 
“that from the premises stated, the complainant believes said 
grant of 135 acres of land is void or voidable, because it 
was issued contrary to law and to his prejudice.” I remark 
first, the statute provides that a grant may be repealed 
where it is shown to have been issued “to the prejudice of 
the equitable rights of a party.” The allegation of com- 
plainant that this grant was issued to his prejudice amounts 
to nothing in a question ofthe repeal of a grant. And 
secondly, that the grant here is either a void or a valid 
grant. It cannot be considered in any measure a voidable 
grant. True, it is absolutely void if issued contrary to law, 
as claimed by the complainant. 

Now the question arises, what is the purport and effect of 
the terms in the statute “contrary to law?” Grants for 
land in Virginia were obtained by making due entry of the 
land proposed to be taken up, obtaining a plat and certifi- 
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cate of survey thereof within the time prescribed by law, 
and returning the same to the register of the land office in 
the manner required by the statute. If these steps have 
not been fully taken the grant would be adjudged as having 
issued contrary to law. But I do not understand that where 
a grant of land may conflict with the claim of any other 
land proprietor, such grant having been obtained regularly, 
all the requirements of the statute being fully complied 
with, it should, therefore, be determined to have been issued 
contrary to law in the sense properly to be given, in my 
Opinion, to the terms of the statute under consideration. 
Upon the application of a party, Virginia land warrants are 
issued, requiring the surveyor of any county in the State to 
enter on his land book and to survey for the applicant “any 
vacant and unappropriated land or Jands liable to entry,” as 
he might designate. When the entry has been duly made, 
and a plat and certificate of survey of the land returned, 
within the time prescribed by law to the land office, a grant 
will issue, unless restrained by a caveat proceeding. Such 
grant, I maintain, will not have issued contrary to law, 
though it may be alleged to conflict with a grant previously 
issued. The commonwealth for a consideration awards a 
grant, assuring, to some extent, to the patentee, title to the 
land embraced by such grant. This being so, there can be no 
inquiry in a court of equity as to any conflict between va- 
rious grantees touching their respective claims to land 
granted to them by the commonwealth. The jurisdiction of 
such court is to adjudge whether in the procurement of a 
grant of land, fraud has been perpetrated, or the steps re- 
quired to be taken towards its issue have been pursued, or 
whether it was obtained to the prejudice of another party’s 
equitable rights, and to this extent only. 

In my opinion the court below erred in not dismissing the 
complainant’s bill, and the decree should therefore be re- 
versed. 


DECREE REVERSED. 
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Gbeeling. 


BALTIMORE AND Onto Rartroap Company vs. Tnomas JD. 
WILSON. 


January Term, 1868. 


1. Where on the trial of a suggestion it has been suggested that the garnishee 
has not fully disclosed as to debts, or effects in his hands due the execu- 
tion debtor, a copy of the original judgment is offered in evidence by the 
plaintiff, it is not error in the court below to permit it to be read to the 

' jury, although probably not necessary to enable the plaintiff to make out 
his case; but it is error to permit a certificate of its recordation or dock- 
eting to be read, yet as the bill of exceptions noting the facts was taken to 
the admission both of the judgment and certificate, and as the admission 
of the former was proper, the court below committed no error in ever- 
ruling the objection. 


to 


. It was error to permit the docketed judgment to go in evidence after objec- 
tion to the reading of the judgment had been made and overruled, and 
then objection made to the certificate of docketing going in evidence. 


oo 


. On a trial of a suggestion issued in pursuance of a fieri facias dated January 
4th, 1864, which has been put in evidence, and a fieri facias dated Decem- 
ber 10th; 1858, between the same ‘parties, which does not appear to have 
created a lien because it was not in the hands of an officer to be executed, 
is offered in evidence, it canfiot be used to show any lien under the fieri 
facias of January 4th, as any lien created by it was other and distinct 
from the one under investigation. 


. Where it does not appear on the trial of a suggestion, that the fiert facias 
under which an indebtedness to the judgment debtor is sought to be estab- 
lished, has been at any time delivered to any sheriff or other officer to be 
executed, there is no tiability on the part of the garnishee by reason of 
any lien, although he may be iridebted to the judgment debtor. 


cs 


5. The oath of the jury, on such trial where want of full disclosure has been 
suggested, is substantially in conformity to the statute where they are 
sworn to well and truly inquire whether the garnishee has fully disclosed 
the debts due by him to, or effects in his hands of, the debtor, and also to 
ascertain the indebtedness of the garnishee to the debtor, and a true ver- 
dict render according to the evidence. 


6. Where a judgment, on a like trial, is that the plaintiff recover of the gar- 
nishee the amount of his debt against the execution debtor, it is held to be 
correct, inasmuch as the remedy in relation to execution liens is the sanre 
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given by chapter 151 of Code 1860, for attachment liens in like cases 

where it is suggested that the garnishee has not fully disclosed his lia- 

bility. 

Thomas D. Wilson caused to be issued out of the clerk’s 
office of the circuit court of Wood county, on the 25th day 
of January, 1864, a summons on a suggestion, alleging that 
by reason of a lien of jieri facias which issued from the same 
office on the 4th day of January, 1864, against the goods and 
chattels of the North-western Virginia railroad company, for the 
sum of 7,331 dollars and 39 cents, with legal interest thereon 
from the 1st day of February, 1855, till paid, and 9 dollars 
and 90 cents cost, there was a liability on the Baltimore and 
Ohio railroad company, which, he alleged, was indebted to the 
North-western Virginia railroad company. The summons re- 
quired the Baltimore and Ohio railroad company to answer 
the suggestion on the Ist day of April term following. 

The answer of the Baltimore and Ohio railroad company, by 
its president, was that it was not in any manner or form in- 
debted to the North-western Virginia railroad company, nor had 
it any money, choses in action, or other personal effects be- 
longing to that company, under its control, liable to the 
execution, or on which it was a lien. 

Wilson suggested that the defendant, the Baltimore and 
Ohio railroad company, had not fully disclosed the debts due 
by it to, nor the effects in its hands of, the other com- 
pany, and asked for a jury, according to the statute. 

On the 3rd day of September, 1866, a jury was empan- 
nelled who were sworn to well and truly inquire whether 
the Baltimore and Ohio railroad company had fully disclosed 
the debts due by it to, or effects in its hands of, the North- 
western Virginia railroad company, and also to ascertain the 
indebtedness, if any, of the former to the latter company, 
and a true verdict to render according to the evidence. 

The jury found a verdict as follows: “‘ We, the jury find 
that the defendant has not fully disclosed by its answer its 
liability under the within suggestion, and we further find 
that there is a liability on the defendant by reason of the 
execution mentioned in the within suggestion, to the full 
VoL. 1. 34 
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amount of said execution; that is to say, the sum of 7,331 
dollars and 39 cents, with interest from the Ist day of Feb- 
ruary, 1855, and 9 dollars and 90 cents cost, and that said 
sum was at the date of the service of this suggestion due 
aud owing by the defendant to the North-western Virginia 
railroad company.” The defendant moved the court to set 
aside the verdict and grand it a new trial in the premises, 
upon the ground that the same was contrary to the evidence, 
the law, and the instructions of the court; but the court 
overruled the motion and gave judgment on the verdict. 

There were three bills of exceptions taken during the 
trial, and one on the refusal of the court to set aside the 
verdict. The first was taken upon the refusal of the court, 
on the motion of the defendant, to prohibit the plaintiff 
from offering in evidence a copy of the judgment of the 
plaintiff against the North-western Virginia railroad company, 
and the certificate of its being docketed in the proper office 
of Wood county, on the 24th day of May, 1859, because, as 
the defendant maintained, the suggestion pending was of a 
lien created by the fieri facias issued January 4th, 1864, and 
it was not competent to charge the defendant with liability 
by reason of any other lien. 

The second bill of exceptions was taken upon the refusal 
of the court to exclude from the jury the reading of the 
certificate of the docketing of the judgment of the plaintift 
against the North-western Virginia railroad company, the judg- 
ment itself having been previously read, the plaintift’s at- 
torney having stated that they did not seek to recover by 
virtne of any lien other than that created by the fieri facias 
of January, 1864. 

The third bill was taken on the ground of the refusal of 
the court to reject as evidence the reading to the jury of an 
execution issued on the original judgment, on the 10th day 
of December, 1858, because no liability was claimed by 
reason of any lien other than that under the fieri facias of Jan- 
nary 4th, 1864, and it was therefore irrelevant to the issue. 
_ The fourth bill of exceptions was taken on the refusal of 
the court to.set aside the verdict and grant a new trial, be- 
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cause, first, it was contrary to the facts and evidence, and 
secondly, because it was contrary to the instructions of the 
court, and to law, arising upon the facts as proven in the 
cause. 

It was proven that the Baltimore and Ohio railroad company 
was in possession and control of the North-western Virginia 
railroad, constructed between Grafton and Parkersburg, 
from January Ist, 1857, to February 15th, 1865, when 
the former company purchased it under a deed of trust, and 
received large sums of money for the transportation of pas- 
sengers and freight during that time; that the gross earnings 
on the North-western Virginia railroad from the year ending 
September 30th, 1858, to 1863, were 1,878,153 dollars and 25 
cents. It was also proven that prior to September 30th, 
1858, that the Baltimore and Ohio railroad company used and 
worked the North-western Virginia railroad, and received all 
freights and fares thereon, and that no annual report had 
been made by the president and directors of the former 
company since that for the year ending December 30th, 
1863, because much of the transportation had been done for 
the United States government, for which no settlement had 
been made and the earnings could not be ascertained with 
precision and certainty. 

It was proven by the defendant that it had taken charge 
of the North-western Virginia railroad under an agreement 
made on the 27th day of December, 1856, which is as follows: 
Articles of agreement made this twenty-seventh day of De- 

cember, in the year one thousand eight hundred and fifty- 

six, between the Baltimore and Ohio railroad company 
of the first part, and the North-western Virginia railroad 
company of the second part, witness: 

That for the purpose of promoting the interests of both 
companies in the transportation ot passengers and freight to 
and fro between the city of Baltimore and the town of Par- 
kersburg, and for intermediate distances, involving portions 
of both roads, and avoiding the necessity of changes of cars 
in any case at the junction of said roads, to the detriment 
of their business, and to the inconvenience of persons and 
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injury of property, the said parties of the first part have 
agreed, and do hereby agree, with the said parties of the 
second part, to work the road of the latter, with the rolling 
stock and machinery, officers and agents of the said parties 
of the first part, for the period of five years from the first 
day of January, in the year 1857, keeping the said road and 
its appurtenances during that time, and delivering them up 
at the expiration thereof, in as good repair (necessary wear 
and tear excepted) as when they undertake the charge of 
them. 

In consideration whereof, the said parties of the second 
part agree that the said parties of the first part shall collect 
the entire revenue from all sources of the said road and its 
appurtenances, during the period aforesaid; and that all 
officers, agents and employees, necessary for the maintaining 
and working said road, shall, so soon as the same shall be 
open for travel to Parkersburg, be appointed and compen- 
sated by the said parties of the first part, and until the ex- 
piration of the period of five years aforesaid. And it is 
agreed that the gross revenue aforesaid shall be applied 
during the term of five years aforesaid, Firstly, to the pay- 
ment of the interest coupons of the mortgage bonds of the 
said parties of the second part, as well as the interest 
coupons of 42,000 dollars of certain ten year bonds issued 
by the said parties of the second part, as said interest 
coupons shall become payable; said interest coupons to be 
cancelled and returned to the said parties of the second part 
from time to time. Secondly, the interest on the amount 
now, or hereafter to become due by the said parties of the 
second part, to the said parties of the first part. Thirdly, 
all taxes and assessments legally imposed on the said parties 
of the second part during the period of five years aforesaid. 

And Fourthly, such sum, not exceeding 5,000 dollars per 
annum, as may be required by the said parties of the second 
part, for office and other expenses, irrespective of the main- 
tenance and working of the said road. 

And it is further agreed that the said parties of the first 
part shall keep accurate accounts of the gross revenue of the 
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said road, and shall render the same to the parties of the 
second part monthly; and that whenever forty per cent. of 
the said gross revenue for any year after the first, shall ex- 
ceed the amount to be paid by the said parties of the first 
part, as enumerated in the foregoing paragraph of this agree- 
ment, for that year, such excess to the amount of 25,000 
dollars, shall be applied by the said parties of the first part 
in reduction of the indebtedness to them of the said parties 
of the second part; and the residue of such excess, if any, 
for any year after the first, and the whole for the first year, 
shall be paid over to the parties of the second part. But no 
such payment shall exceed six per cent. of the par value of 
their capital stock, nor shall any such payment be made ex- 
cept for the first year, until 25,000 dollars for each and every 
year, of the five herein meutioned, after the first that has 
expired, has been appropriated to the reduction of their debt 
to the Baltimore and Qhio railroad company; and any 
further residue of such excess after the payment of the six 
per cent. aforesaid shall also go in reduction of the said 
debt. And it is further agreed that the accounts between 
the two companies, parties thereto, shall be stated semi- 
annually up to the 31st of March and 30th of September. 

And it is further agreed that the Baltimore and Ohio rail- 
road company, the parties of the first part hereto, shall at 
once return to the said parties of the second part such 
amount of the unguaranteed third mortgage bonds of the 
latter, now deposited with the said parties of the first part, 
as will be equal dollar for dollar to the amount of bonds or 
notes of the said parties of the second part, payable one 
year after the opening of the said road, and which they have 
issued, or contracted to issue to their contractors, with the 
interest accrued, and to accrue thereon—the said third mort- 
gage bonds to be applied at par to the payment of the said 
bonds, or notes so given to contractors. 

And it is hereby further agreed between the parties 
hereto, that the Baltimore and Ohio railroad company, the 
parties of the first part aforesaid, shall purchase from the 
North-western Virginia railroad company, thé parties of the 
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second part hereto, at the actual cost thereof, on-such terms 
as may suit the said purchasers, the property of the said 
parties of the second part at Grafton, at the junction of the 
two roads, including the real estate, buildings and machinery, 
with the appurtenances, other than the line of road proper 
from the said junction to the Tygarts Valley river, and all 
the rolling stock, machinery, tools, and other property pro- 
vided or intended to be used by the said parties of the 
secona part, for working the said road, or keeping the same 
and its rolling stock and appurtenances in repair. And the 
said parties of the first part agree to assume and perform 
the several contracts of the said parties of the second part, 
tor the purchase or hire of other rolling stock, and its ap- 
purtenances intended to be used in working the said road, 
as though said contracts had been made originally on ac- 
count of the said parties of the first part. 

And the said parties of the first part further agree to ad- 
vance to the said parties of the second part, from time to 
time, as required by the latter, such sum or sums of money 
or notes of the parties of the first part as, together with the 
amount to be paid them for the Grafton property and its ap- 
purtenances, shal] amount to 100,000 dollars. And in order 
to reimburse said advance the parties of the second part 
agree that there shall be paid over to said parties of the 
first part the amounts remaining due and unpaid of the 
stock of the North-western Virginia railroad company sub- 
scribed at Baltimore, Clarksburg and Weston, as the same is 
collected, until such advance is reimbursed. 

And it is further agreed that the cost of additions to and 
improvements upon the works and property of the said par- 
ties of the second part, properly chargeable to construction, 
ineluding the cost of any additional ballasting of the said 
road, until the same shall be egual to the average of the road 
of the said parties of the first part, and which additions and 
improvements shall be deemed necessary by the said parties 
of the first part to facilitate or increase the business of the 
said road, and shall be made by the said parties of the first 
part, shall be added to the indebtedness of the parties of the 
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second part aforesaid, and shall be paid as herein provided. 

And the said parties of the second part hereby agree to 
endeavor to obtain from the general assembly of Virginia 
the passage of an act authorizing the consolidation of the 
two companies parties hereto on terms satisfactory to the 
parties of the first part, under the name of the Baltimore 
and Ohio railroad company; and it is agreed that if any 
such act is passed at any time during the period of five 
years aforesaid, or of any further and similar period under 
an agreement like to the present, and is accepted by general 
meetings of the stockholders of the two companies, which 
shall be called for the purpose within two months after the 
passage of such act, then this agreement, or any renewal 
thereof, is to be determined; and the said Baltimore and 
Ohio railroad company hereby agree, in that event, to be- 
come responsible for all the then existing debts of the said 
parties of the second part contracted in the construction and 
completion of their road, or growing out of their now ex- 
isting contracts, responsibilities and engagements, and they 
shall thenceforth be the owners of all the works, property 
and other assets of the said parties of the second part; and 
the said parties of the first part agree, in that event, to issue, 
when demanded, certificates of ownership of the stock of 
the said Baltimore and Ohio railroad company in exchange 
for the stock certificates of the said parties of the second 
part, at the rate of one share of the former ot the par value 
100 dollars for two shares of the latter of the par value of 
50 dollars each. And it is further agreed that should the 
consolidation above referred to not take place during the 
period of five years, herein before provided for, then an 
agreement similar to the present shall be made for another 
and a like period, at the option of the said parties of the 
first part, on the same terms and conditions; but should 
there be no such further agreement entered into, no part of 
the debt incurred, or to be incurred, of the parties of the 
second part aforesaid to the said parties of the first part 
shall be payable, except as above provided, until the expira- 
tion of six months after the agreement between the said 
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companies for working the said road is finally determined, 
‘ and on such determination, whenever it shall take place, 
the said parties of the first part shall reconvey to the said 
parties of the second part the Grafton property, on repay- 
ment of costs, including the costs of the improvements 
which may be made thereon by the said parties of the first 
part, without interest. 

And the parties hereto hereby mutually bind themselves 
to the performance of the several acts to be respectively 
done or performed by them according to the tenor of this 
agreement. In testimony whereof the said companies have 
severally caused these presents to be signed by their presi- 
dents and sealed with their seals, on the day and year first 
above written. 

(Signed) Tos. SwANN, 
President N. W. V. R. R. Co. 
Cuauncey Brooks, 
President B. & O. R. R. Co. 

It was also proved that the Baltimore and Ohio railroad 
company used and worked the North-western Virginia com- 
pany’s road under the agreement, for the five years agreed 
upon, and that on the 9th day of January, 1862, its presi- 
dent submitted certain propositions to the North-western 
Virginia company for a continuance of the agreement sub- 
stantially as follows: 

1st. The absolute control of the working, repair and col- 
lection of the revenue of the North-western Virginia rail- 
road to be in the hands of the Baltimore and Ohio company 
without the interference in any manner of the former com- 
pany. 
2d. The agents and employees required in carrying out 
this agreement to be appointed by the Baltimore and Ohio 
company alone, with such compensation as said company 
may deem judicious. 

3d. The gross revenue to be applied as received, and as 
may become necessary, to the payment of an annual salary 
of 500 dollars to the president of the North-western Vir- 
ginia railroad company from the 1st instant, which shall be 
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in full of all expenses and other charges on his part; to the 
payment of the interest on 11,500 dollars of the bonds of 
said company, which were given for the purchase money of 
certain property on the banks of the Kanawha river, in the 
town of Parkersburg, bought from J. J. Jackson and others, in- 
cluding the interest thereon, due on the 1st of July last; to 
the payment of the taxes properly assessed by the town of 
Parkersburg on certain property therein, including arrears 
up to this time; and to the expenses of working, main- 
tenance, and for the use of machinery, and collecting the 
revenue of the said North-western Virginia railroad, as well 
as any other expenditure incurred in carrying out this agree- 
ment. 

4th. It is understood that the said Baltimore and Ohio 
railroad company shall render to the said North-western 
Virginia railroad company a full statement of accounts of 
the dates of 1st July and 1st January during the con- 
tinuance of this agreement, at which periods respectively 
settlements shall take place, which shall be the basis of 
further transactions. 

5th. And whereas it has been a question how far the said 
North-western Virginia railroad company, its property and 
appurtenances, in whole or in part, are liable to taxation by 
the State of Virginia, which question is understood to have 
arisen with regard to other corporations of said State sup- 
posed to be similarly situated, and to be now pending in the 
courts of Virginia, it is agreed that should the decision of 
the highest appellate court settle the question of liability, 
and the property or effects of the said company be subject 
to seizure by the said State for the said taxes during the ex- 
istence of this agreement, then the Baltimore and Ohio 
railroad company will pay the said taxes in addition to the 
items aforesaid. 

6th. It is understood, however, that in the event of the 
working of the said North-western Virginia railroad being 
interfered with by military operations of any sort, or civil 
war, the Baltimore and Ohio railroad company shall be un- 
der no obligation to work the said road during the con- 
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tinuance of said interruption, nor shall it be under any ob- 
ligation to repair the same; neither shall the Baltimore and 
Ohio railroad company be obliged to work the said road 
should the mayor.and city council of Baltimore withhold 
their appropriation for the tunnels on the said North-western 
Virginia railroad under existing ordinances. 

That these propositions were accepted on the 12th day of 
April, 1862. That the Baltimore and Ohio railroad com- 
pany continued to work the road under these stipulations 
until it was sold under a certain trust deed and purchased 
by that company. 

It was further proven that the North-western Virginia 
railroad company executed a mortgage to the mayor and 
city council of Baltimore, on the 21st day of March, 1853, in 
consideration of their guaranteeing the bonds of the com- 
pany to the amount of 1,500,000 dollars, pledging its prop- 
erty to secure the same. Also, that it executed a like mort- 
gage to the Baltimore and Ohio railroad company, on the 
2ist day of March, 1853, to secure it in the guarantee of the 
bonds of the North-western Virginia company in the sum of 
1,000,000 dollars subject to the lien of the mortgage just 
before mentioned. And that on the Ist day of January, 
1855, the North-western Virginia company executed a trust 
deed to one James Cook, to secure the proposed issue of two 
millions of its own bonds, subject to the lien of both the 
former mortgages, on all its property. It was further proven 
that on the 28th day of July, 1864, the mortgage to the city 
of Baltimore was assigned to the Baltimore and Ohio rail- 
road company. That on the 15th day of February, 1865, 
the property of the North-western Virginia company was 
sold, by virtue of the mortgage to the city of Baltimore, at 
public auction, and was purchased by the Baltimore and 
and Ohio railroad company for the sum of 32,000 dollars, 
and that the same was conveyed to it by the name of the 
Parkersburg Branch railroad company. 

It was also further proven that on the 1st day of July, 
1855, the Baltimore and Ohio railroad company loaned to 
the North-western Virginia company the sum of 210,000 
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dollars for which a note was given, and also the sum of 
6,300 dollars on the Ist day of July, 1856, for which a note 
was also taken, both of which notes were produced and read 
to the jury, as was also a note for ‘the further sum of 260,- 
682 dollars and 42 cents loaned by the former company to 
the latter on the 10th day of July, 1856. That about the 
time of the last mentioned loans the Baltimore and Ohio 
railroad company loaned the North-western Virginia com- 
pany the further sum of 500,000 dollars on aecount, and 
also advanced, in that year, the sum of 45,000 dollars in the 
payment of interest coupons on bonds issued by the latter 
company. It was further proven by P. G. Van Winkle, that 
he was president of the North-western Virginia company 
from January, 1857, until it ceased to exist by the sale of 
February, 1865; that it was his duty to supervise the finan- 
cial and other affairs of the company and to see that ac- 
counts for and against it were properly kept, and that the 
balance due from that company to the Baltimore and Ohio 
railroad company on the 30th day of September, 1858, was 
1,102,683 dollars and 99 cents, which increased gradually 
until on the Ist day of January, 1865, it amounted to 2,895,- 
925 dollars and 59 cents; that the Baltimore and Ohio rail- 
road company never was at any time indebted to the North- 
western Virginia company; that the amount to be paid by 
the Baltimore and Ohio railroad company exceeded the 
amount of the gross receipts of the same by the working of 
the road by a sum not Jess than 200,000 dollars; and that the 
amount paid by it did exceed the amount of the gross 
earnings, so that no excess of the latter over the amount 
paid ever accrued, nor was there at any time a balance con- 
stituting a debt from the Baltimore and Ohio railroad com- 
pany to the North-western Virginia company ; that the Bal- 
timore and Ohio railroad company paid in the four years 
following the contract of December, 1856, the sum of 210,- 
000 dollars per year as interest coupons on bonds issued by 
the North-western Virginia company, making in all 840,- 
000 dollars; (these coupons were exhibited to the jury ;) and 
that the Baltimore and Ohio railroad company refused to 
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pay the interest coupons subsequently becoming due be- 
cause the expenditures had exceeded the gross receipts from 
the earnings of the road; that the earnings of the road had 
never been sufficient to meet the interest accruing upon the 
entire indebtedness of the road, including coupons, which 
at one time was so great that the interest upon the same was 
at the rate of not less than 1,000 dollars a day; that the 
North-western Virginia company commenced the construc- 
tion of its road with a capital of 500,000 dollars, and that 
the cost of the road exceeded 5,000,000 dollars. It was also 
proven that the account of the Baltimore and Ohio railroad 
company at the North-western bank of Virginia at Parkers- 
burg, which was opened in February, 1858, and was the de- 
posits of receipts for freights and from passengers on the road, 
and which likewise included money paid for freights and fares 
on the main line of the Baltimore and Ohio railroad, and to 
Philadelphia and New York, amounted up to within four or 
five months of the trial, to the sum of 900,689 dollars and 
20 cents. That the “working expenses” of the road for the 
five years under the lease, amounted to 248,004 dollars and 
6 cents. 

It was proved that after the Baltimore and Ohio railroad 
company had taken charge of the North-western Virginia 
railroad. under the contract of December 27th, 1856, it had 
arched portions of several of the tunnels upon that road 
with stone at considerable expense, particularly two, known 
as Brandy Gap Tunnel and the West Union Tunnel ; that this 
was done because the of timber shielding of the same 
was deemed unsafe, and it was believed to be necessary for 
the use of the road that the places referred to should be 
arched with stone; but it was proved that the money ex- 
pended in this way was no part of the earnings of the said 
North-western Virginia railroad, but that said arching was 
done by the Baltimore and Ohio railroad company, under a 
eontract with the mayor and city council of Baltimore, and 
with money furnished by the latter for the purpose; that 
the amount thus furnished by said Baltimore authorities was 
between 80,000 and 100,000 dollars; that the whole amount 
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advanced by the city of Baltimore, for the use and benefit of 
the North-western Virginia railroad, including their liability 
for the principal of the bonds of said company guaranteed 
by the said city, the amount paid for interest on such bonds, 
and. the amount advanced for arching said tunnels, amounted 
to about 1,900,000 dollars; that of this sum the said city of 
Baltimore agreed to relinquish 700,000 dollars, and in con- 
sideration of the sum of 1,200,000 dollars paid by the Bal- 
timore and Ohio railroad company, to assign to the said 
Baltimore and Ohio railroad company the mortgage given 
to the said city of Baltimore by the said North-western Vir- 
ginia railroad company of the 21st of March, 1853, and that 
this was the consideration of the said deed of assignment 
from the said city of Baltimore to the Baltimore and Ohio 
railroad company of the 28th of July, 1864; that the said 
Baltimore and Ohio railroad company only claimed on this 
assignment, as against the North-western Virginia railroad 
company, the said sum of 1,200,000 dollars, thus paid by it as 
aforesaid for the same; and this sum of 1,200,000 was not in- 
cluded in the indebtedness of the North-western Virginia 
railroad cumpany to the Baltimore and Ohio railroad com- 
pany herein before stated, but under the arrangement made 
for converting the indebtedness of the former company into 
stock, it was to receive stock to that amount. 

It was further proved that the accounts of the earnings of, 
and disbursements for, the North-western Virginia railroad 
during the period the same was worked by the Baltimore 
and Ohio-railroad company, were made up from manifests 
and ticket accounts, sent to the accounting officer, and the 
returns made by the local agents on the line of said road, 
collectors, disbursing and other officers, whose duty it was 
to make returns of amounts received or disbursed, to the ac- 
counting officer of the company in Baltimore, and that re- 
ports or returns were made by him to the president of the 
North-western Virginia railroad company, in the form of 
accounts current showing the amounts due from the said 
North-western Virginia railroad to the Baltimore and Ohio 
railroad company on the first day of October, in each and 
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every year from the year 1857 to the year 1864, both inclu- 


sive, and upon the Ist of January, 1865; and that such ae- 


counts current, showing the amounts due as herein before 
stated, had been received by the president of said North- 
western company without objection and accepted by him as 
correct. 

It was proved that from the Ist of January, 1862, (when 
the contract of the 27th day of December, 1856, expired by 
its own limitation,) until the 12th day of April, 1862, the 
Baltimore and Ohio railroad company continued to use and 
work the said North-western Virginia railroad, without any 
contract with that company for that purpose, and that the 
nett profits of the said road, during that period, amounted 
to asum not less than 25,000 dollars. It was also proved 
that in the settlement made with the said North-western 
railroad company, of the accounts of that fiscal year, the said 
company was credited with the amount of the nett earnings of 
said road, during said period from the Ist day of January, 
1862, to the 12th day of April, 1862, as well as with the nett 
earnings of the remainder of said fiscal year. It was also 
proved that the Baltimore and Ohio railroad company was 
indebted to the North-western Virginia railroad company 
in the sum of 5,000 dollars for each year from January Ist, 
1857, to January Ist, 1862, which was to be paid for office 
expenses of the North-western Virginia railroad company 
without regard to the indebtedness of the said latter road to 
the former. 

It was proved that no annual report of the Board of Di- 
rectors of the Baltimore and Ohio railroad company to the 
stockholders of said company, had been made since that for 
the year ending the 30th day of September, 1863, and that 
the reason assigned for the failure to make such subsequent 
annual reports was, that much work had been done on the 
Baltimore and Ohio railroad and on the North-western Vir- 
ginia railroad since the report of 1863 had been due, for the 
United States Government; but that the accounts for such 
work had not been fully settled, and that without such set- 
tlements, amounts could not be accurately stated. 
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It was further proved that in the accounts stated between 
the Baltimore and Ohio railroad company and the North- 
western Virginia railroad, after the report of 1863 down to 
the account stated on the Ist day of January, 1865, the lat- 
ter had been credited with the amounts apparently due 
to it for transportation upon its road as claimed against the 
Government, subject to correction, if necessary, when the 
accounts with the Government should be fully and finally set- 
tled—that is to say, to be reduced if any part of the amount 
claimed should be disallowed or rejected, or to be increased if 
the amount allowed should be greater than credited to said 
company in the accounts current between it and the said 
Baltimore and Ohio railroad company. 

It was proven by the deposition of John King, Jr., audi- 
tor of the Baltimore and Ohio railroad company, among 
other things, that no accounts of earnings of the North- 
western Virginia railroad company were made after Octo- 
ber Ist, 1862, arising from Government transportation, be- 
cause the accounts had not been adjusted by the Govern- 
ment; and that the balance against the North-western Vir- 
ginia railroad company would be enlarged by a continuation 
of account down to the time of the taking of the deposition, 
July 14th, 1864; and by a statement filed with his testimony 
it appeared that the balance due the Baltimore and Ohio 
railroad company on the Ist day of October, 1862, was 
2,488,532 dollars and 25 cents. 

It was proven that the Baltimore and Ohio railroad com- 
pany owned all the property at Grafton (the point of junction 
of the North-western Virginia railroad with the Baltimoreand 
Ohio railroad), known as the “railroad property,” excepting 
the track from the bridge across the Tygart Valley river, on 
said North-western Virginia railroad, connecting with the 
tracks of the Baltimore and Ohio railroad, which was re- 
tained by the North-western Virginia railroad company, 
and remained its property till the sale of the road in Feb- 
ruary, 1865. 

The following instructions to the jury were asked for by 
by the plaintiff and given by the court: 
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1. If the jury believe there was no existing agreement be- 
tween the Baltimore and Ohio railroad company and the 
North-western Virginia railroad company from the Ist day 
of January, 1862, until the 12th day of April, 1862, and 
that the nett profits arising from the use of the said North- 
western Virginia railroad in the hands of the Baltimore and 
Ohio railroad company were not applicable to any debt or 
claim in favor of the Baltimore and Ohio railroad company 
that existed prior to January 4th, 1864; then said fund or 
profits so arising cannot be applied in discharge of a debt 
or claim in favor of the Baltimore and Ohio railroad com- 
pany created after the 4th day of January, 1864, and would 
constitute a fund liable to the plaintiff’s claim. 

2. The mortgages offered in evidence in ‘this cause are 
liens upon the North-western Virginia railroad and its ap- 
purtenances, but are not liens upon the earnings of the 
road. 

8. The jury are to judge from the circumstances whether 
there was actual notice of the lien of the execution of the 
4th day January, 1864, that the fact of notice may be in- 
ferred from the circumstances as well as proved by direct 
evidence. 

The following instructions to the jury were asked by the 
defendant, and given by the court: 

1st. That as the suggestion in this case is of a liability by 
reason of the lien on the property and estate of the North- 
western Virginia railroad company, created by the fieri 
facias sued out by the plaintiff on the 4th day of January, 
1864, the plaintiff cannot recover in this proceeding upon a 
liability on the defendant by reason of any lien on the estate 
of the said North-western Virginia railroad company, created 
by the judgment of the plaintiff against the said last named 
company of the 13th day of November, 1858, or by an exe- 
cution sued out upon said judgment previous to that of the 
4th day of January, 1864; 7. ¢., if plaintiff can recover at 
all, he must recover by virtue of his lien created by the ex- 
ecution of the 4th day of January, 1864. 
2d. That the lien of the said fieri facias sued out on the 
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4th day of January, 1864, did not, nor could, relate back to 
any period anterior to its date, so as to charge the defendant 
in this proceeding with a liability under a lien existing prior 
to said date. 

3d. That the indebtedness on the part of the Baltimore 
and Ohio railroad company to the North-western Virginia 
railroad company which was settled and paid by the former 
company to the latter, prior to the emanation of the said 
fieri facias of the 4th of January, 1864, (if the jury shall 
believe from the evidence that any such indebtedness so ex- 
isted and was settled, and so paid prior to said date as afore- 
said), cannot be made the ground of liablity in this pro- 
ceeding under the lien created by the said fieri facias of the 
4th day of January, 1864. 

4th. That to enforce a liability on the part of the defen- 
dant by reason of the lien created in favor of the plaintiff 
upon the estate of the North-western Virginia railroad com- 
pany by the fieri facias sued out upon his judgment on the 
10th of December, 1858, by way of suggestion under the 
statute, the said plaintiff must have suggested such liability 
by virtue of the lien created by the said fier facias of the 
10th day of December, 1858, and cause the defendant to be 
summoned to answer the said suggestion of such alleged 
liability. 

5th. That the act of January 30th, 1863, entitled “An act 
staying the collection of certain debts,” did not prohibit the 
issuing of a writ of fieri facias on the judgment of the said 
plaintiff against the North-western Virginia railroad com- 
pany of the 13th day of November, 1858, although it did 
forbid the »vlacing the same in the hands of the sheriff or 
other officer whilst that act remained in force, and that there 
was no law in force forbidding the issuing of a fieri facias 
on the said judgment after the Ist day February, 1863. 

6th. That the act of January 30th, 1863, entitled “ An act 
staying the collection of certain debts,” expired by its own 
limitation on the Ist day of January, 1864, and that after 
that day there was no act in force which forbade the placing 
of any execution that might have issued on the plaintiff’s 
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said judgment after the 1st day of February, 1863, and of 
which the return day has not passed, in the hands of the 
sheriff to be levied. 

7th. That the docketing of the said judgment of the plain- 
tiff of the 138th day of November, 1858, on the 24th day of 
May, 1859, did not itself constitute the notice contemplated 
by section 3 of chapter 188 of the Code of Virginia, which 
would render the lien of the jfieri facias sued out upon it on 
the 10th day of December, 1858, or that of the execution 
sued out upon the said judgment on the 4th day of January, 
1864, as against the Baltimore and Ohio railroad company, ° 
as an assignee of estate of the said North-western Virginia 
railroad company, or as a person making payment to said 
last named company (if it shall appear to the jury that said 
Baltimore and Ohio railroad was such assignee for valuable 
consideration, or did make any payment to said judgment 
debtor) valid, after the expiration of the said act of the 30th 
of January, 1863, to-wit: after the Ist of January, 1864. 

8th. That if the jury shall believe from the evidence, 
that whilst the said defendant was working the railroad of 
the North-western Virginia railroad company, and whilst it 
was receiving the earnings of said road (if they shall be 
satisfied that it did so work the said road, and receive the 
earnings thereof,) the said North-western Virginia railroad 
company, the judgment debtor, was indebted to the defen- 
dant to this proceeding, in a sum greater than the balance 
of such earnings after deducting the actual working ex- 
penses thereof, and greater than the amount that could be 
due to, or justly claimed by, the said North-western Vir- 
ginia railroad company on account of the working of, and 
using its said road by this defendant, than any balances of 
such earnings after deducting such working expenses and 
any moneys received by this defendant, on account of said 
North-western Virginia railroad company, or that might be 
due from this defendant to said company on this account, 
might legally be retained by the said defendant as applica- 
ble to the indebtedness to it of the said North-western Vir- 
ginia railroad company, and that neither the said North- 
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western Virginia railroad company nor a creditor claiming 
under it, could compel this defendant to pay the amount 
appearing due to the said North-western Virginia railroad 
company whilst the indebtedness of the said North-western 
Virginia railroad company to this defendant continued and 
remained unsatisfied; this instruction relates only to such 
indebtedness, if any, as existed previous to the 4th day of 
January, 1864. In order to make this instruction applica- 
ble, it must appear that the balances or earnings were ac- 
tually applied at the time, and placed to the claims of the 
defendant. If these earnings were not applied until after 
the suggestion, they then constituted a fund liable to this 
execution notwithstanding the defendant may, after the 4th 
day of January, 1864, have made a settlement relating back 
prior to the date of this execution. In other words, defen- 
dant cannot make a settlement disposing of, or appropriate 
these earnings in such a way as to have a retroactive effect 
to the prejudice of plaintiff’s lien created by the execution 
of January 4th, 1864. 

9th. That under the state of facts supposed in the 8th in- 
struction, if the jury shall be satisfied from the evidence 
that the same existed, this defendant has the right to set off 
against the demand of the North-western Virginia railroad 
company for the amount justly due it from this defendant 
for the working and use of the railroad of the said North- 
western Virginia railroad company, so much of the indebt- 
edness of the said company to this defendant as shall be 
equal to the amount then due from this defendant to said 
North-western Virginia railroad company. 

10th. That if it shall appear to the jury that the Balti- 
more and Ohio railroad company, in stating the amount of 
the supposed indebtedness to it of the North-western Vir- 
ginia railroad company in each, or any year, if such indebt- 
edness shall appear in evidence included interest on the 
balance both of principle and interest due in the previous 
year, and if such addition of interest upon interest to the 
indebtedness of the North-western Virginia railroad com- 
pany was improper, yet that addition of interest upon in- 
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terest to the indebtedness of the North-western Virginia 
railroad company did not affect with usury, the pre-existing 
just debt, if any, that might be due from said last named 
company to the Baltimore and Ohio railroad company, so 
as to invalidate such pre-existing just debt, if any, however 
much the North-western Virginia railroad company might 
be entitled to correct the account as stated, by striking out 
and deducting the amount of such interest computed upon 
interest that might be included in the amount stated, as the 
balance due in each or any year as aforesaid. 

llth. That the notice, which under the law will render 
the lien of the fier facias of the 4th day of January, 1864, 
valid as against the Baltimore and Ohio railroad company, 
if it shall appear to have made a payment to the said North- 
western Virginia railroad company on account of any in- 
debtedness to said North-western Virginia railroad com- 
pany, is notice of the lien of the said fiert facias of the 4th 
day of January, 1864, and not notice of the lien of the 
judgment on which the said fieri facias issued, nor the lien of ° 
any fieri facias that may have previously issued upon said 
judgment. 

The defendant obtained a supersedeas from one of the 
judges of this court in vacation. 


George H. Lee for the plaintiff in error. 
R. S. Small and M. P, Amiss for the defendant in error. 


MaxweLL, J. On the 25th day of January, 1864, Thomas 
D. Wilson sued out of the clerk’s office of the circuit court 
of Wood county, a summons, in which it was suggested 
that by reason of the lien of his writ of jieri facias, which 
issued from the clerk’s office of said court on the 4th day of 
January, 1864, against the goods and chattels of the North- 
western Virginia railroad company, there was a liability on 
the Baltimore and Ohio railroad company, which was said 
to be indebted to the said North-western Virginia railroad 
‘company, and required the Baltimore and Ohio railroad 
company to appear at the then next April term of said 
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court to answer the said suggestion. On the 3d day of 
February, 1864, a copy of this summons was delivered to an 
agent of the Baltimore and Ohio railroad company at Par- 
kersburg. 

On the 15th day of April, 1864, the Baltimore and Ohio 
railroad company filed its answer in the said court by which 
it denied that it was in any manner or form indebted to the 
said North-western Virginia railroad company, that it had 
not in its possession or under its control any money, choses 
in action or other personal effects belonging to the said 
North-western Virginia railroad company liable to the said 
execution, or on which the said Wilson’s fieri facias was a 
lien. 

Upon the filing of this answer or during the term at which 
it was filed, Wilson suggested that the Baltimore and Ohio 
railroad company had not in its answer fully disclosed the 
debts due by it to, or effects in its hands of, the said 
North-western Virginia railroad company, and on motion of 
the said Wilson it was ordered that a jury be empannelled 
to inquire as to such debts and effects. A jury was after- 
wards sworn in said court on this order, which found that 
the Baltimore and Ohio railroad company had not fully dis- 
closed by its answer its liability under the suggestion and 
found a liability to the amount of the plaintiff’s execution 
against the North-western Virginia railroad company, on 
which finding of the jury the court rendered judgment. 
The Baltimore and Ohio railroad company feeling itself 
aggrieved by this judgment has obtained a supersedeas and 
brought the case here to be reviewed. On the trial of the 
cause before the jury the defendant, now the plaintiff in er- 
ror, objected and excepted to three different rulings of the 
court and obtained from the court bills of exception Nos. 1, 
2 and 3, and, after the verdict of the jury was rendered, 
asked for a new trial, which was refused, but at the instance 
of the defendant the court certified the facts proved on the 
trial which are contained in defendant’s bill of exceptions 
No. 4. The first cause of error assigned is, that the court 
erred in permitting the judgment and certificate of the 
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docketing thereof in the county court mentioned in the first 
bill of exceptions, to be given in evidence to the jury. By 
reference to bill of exceptions No. 1 it appears that the 
plaintiff below gave in evidence to the jury, without objec- 
tion, his suggestion and the summons thereon together with 
his execution bearing date on the 4th day of January, 1864, 
and described in the said summons, and then offered to read 
to the jury a judgment in the name of the said Thomas D, 
Wilson against the North-western Virginia railroad com- 
pany, rendered on the 13th day of November, 1858, with a 
certificate showing that it was docketed in the clerk’s office 
ot the county court of Wood county, on the 24th day of 
May, 1859. To the reading of said judgment and certifi- 
cate of the docketing of the same in evidence to the jury, 
the defendant objected because the suggestion in the case 
was of a lien created by the fern facias issued on the 4th day 
of January, 1864, and it was not competent to charge the 
defendant with liability by reason of any other lien than 
that of the fiert facias of January 4th, 1864; but the court 
allowed the judgment and certificate showing the docketing 
of the same to be given in evidence to the jury, and the 
defendant excepted. I cannot see that it could prejudice 
the defendant in any way to allow the judgment itself to be 
given in evidence to the jury as it was, although it was 
‘probably not necessary to enable the plaintiff to make out 
his case that it should go in evidence to the jury. There 
was, therefore, no error in allowing it to be given in evi- 
dence. This is a suggestion under the tenth section of 
chapter 188 of the Code of Virginia, to fix a liability on the 
defendant by reason of the lien of the fieri facias of the 4th 
day of January, 1864, under the third section of the same 
chapter. The first question then attempted to be raised by 
this bill of exceptions is whether or not the plaintiff can 
reach property or effects through his suggestion by virtue 
of any other lien than the lien of the execution described 
in his suggestion. A judgment at common law is not a 
lien on personal estate or goods and chattels, but at com- 
mon law a fieri facias was a lien on all goods and chattels 
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capable of being levied on from its date, and it is still so as 
between the parties and their personal representatives. But 
under section 11 of chapter 187 of the Code of Virginia, as 
well as under the English statute from which I suppose this 
provision is copied, as against purchasers for valuable con- 
sideration without notice and creditors, the writ shall bind 
what it may be levied on only from the time that it is de- 
livered to the officer to be executed. This section provides 
that the writ may be levied as well on the current money 
and bank notes as on the goods and chattels of the person 
against whom the judgment is, but it is only a lien as long 
as it is capable of being levied. I apprehend that neither 
under the common law nor under this section was a fieri 
facias a lien upon choses in action. 

For the purpose of enlarging the operation of the lien of 
the jfieri facias and keeping alive liens created by the fiert 
Jacias under the law then existing, the third and fourth sec- 
tions of chapter 188 of the Code were enacted. Section 
8 of chapter 188 of the Code, page 777, provides that ‘‘ every 
writ of fieri facias hereafter issued shall in addition to the 
effect which it has under chapter 187 be a lien from the time 
that it is delivered to a sheriff or other officer to be executed, 
upon all the personal estate of or to which the judgment 
debtor is possessed or entitled (although not levied on nor 
capable of being levied on under that chapter,) except in 
the case of a husband or parent such things as are exempt 
from distress or levy, &c.,” “and except that as against an as- 
signee of any such estate for valuable consideration, or a 
person making payment to the judgment debtor the lien by 
virtue of this section shall be valid only from the time that he 
has notice thereof. This section shall not impair a lien ac- 
quired by an execution creditor under chapter 187.” The 
fourth section of the same chapter provides that, “‘ The lien 
acquired under the preceding section shall cease whenever 
the right of the judgment creditor to levy the fieri facias 
under which the said lien arises, or to levy a new execu- 
tion on his judgment, ceases or is suspended by a forthcoming 
bond being given and forfeited, or by a supersedeas or other 
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legal process.” It is manifest that it is by virtue of the pro- 
visions contained in this third section that the fieri facias of 
January 4th, 1864, is a lien on the “personal estate” of the 
judgment debtor in the hands of the defendant unless it is 
a lien by virtue of some of the stay laws passed during the 
war. Under the third section of chapter 188, the lien of the 
Jieri facias operates from the time it is delivered to the sherift 
or other officer, on all of the personal estate of or to which 
the judgment debtor is at that time possessed or entitled, 
and not upon the personal estate of or to which he was be- 
fore that time possessed or entitled. The office of the feri 
facias is to create the lien and then to enforce the lien 
created by itself, but not to enforce liens created in any 
other way. The liens created by the several stay laws on 
the personal estate of judgment debtors are more complete 
than those created under the third section of chapter 188, 
referred to, but the several acts creating them are silent as to 
how they are to be enforced. They certainly cannot be 
enforced by writ of fieri facias, and I suppose as the law 
now is such liens can only be enforced in equity, there being 
no remedy at law. It appears to me plain that the plaintiff 
in the case under consideration was confined to the lien of 
the fiert facias described in his suggestion, and that he could 
not aid the lien of the fieri facias by proof of a lien under 
any of the stay laws. 

Therefore, I think it was not right to allow the recorda- 
tion or docketing of the judgment, as described in bill of 
exceptions No. 1, to be given in evidence to the jury as the 
only effect such docketing could have in this case would be 
to create a lien under the stay laws, but, as in bill of excep- 
tions No. 1, the defendant objected to both the judgment 
and the certificate of the docketing thereof going in evi- 
dence, and as the judgment was proper evidence, the court 
committed no error in overruling the objection. Day vs. 
Roth, 18 New York Rep., 448. 

The second cause assigned for error is that it was error to 
allow the docketed judgment to be read in evidence to the 
jury under the circumstances named in the second bill of ex- 
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ceptions. The second bill of exceptions is precisely like the 
first, except that the defendant objected and excepted to the 
docketed or recorded judgment being given in evidence, and 
did not object or except to the original judgment going in evi- 
dence. This bill of exceptions contains also the further fact 
that it was announced by laintiff’s attorneys, that they did 
not seek to recover by virtue of any other lien than that 
created by the fieri facias of the 4th day of January, 1864. 
I cannot see that this declaration of the attorneys could make 
evidence proper that was otherwise improper. It was not 
right to allow the docketed judgment to go in evidence to the 
jury because it was evidence of alien under the stay laws, other 
and distinct from the lien of the fieri facias of January 4th, 
1864, to which the plaintiff was confined by his suggestion 
as was stated when considering the first cause of error. 

It appears from this bill of exceptions that the defendant 
made objection to the giving of this docketed judgment in 
evidence after the objection made in the first bill of excep- 
tions had been overruled, and after the judgment therein 
named had been read in evidence to the jury, but before the 
certificate of the docketing of the judgment was read in 
evidence. I think, therefore, that the court did err in al- 
lowing the certificate of the docketing of the judgment to © 
be read in evidence. 

The third cause of error assigned is that it was error to 
allow the fieri facias of the 10th day of December, 1858, to 
go in evidence, under the circumstances disclosed in the 
third bill of exceptions. The third bill of exceptions shows 
that the execution of December 10th, 1858, was given in 
evidence after the documents mentioned in the first bill of 
exceptions had been put in evidence. It does not appear 
from the third bill of exceptions that the execution of De- 
cember 10th, 1858, was ever a lien on the personal estate of 
the North-western Virginia railroad company under the third 
section of chapter 188 of the Code, because it does not ap- 
pear that it was delivered to a sheriff or other officer to be 
executed. If there had been a lien created by it, it would 
have been a lien other and distinct from the lien of the fieri 
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facias of January 4th, 1864, which the plaintiff was en- 
deavoring to enforce by his suggestion, and could not have 
been given in evidence to prove such lien. Ifthe execution 
of December 10th, 1858, had been a lien, such lien might 
still be enforced by suggestion under it. See Puryear vs. 
Taylor, 12 Gratt., 401. But as it created no such lien, and 
was a part of the record of the case of Wilson vs. The 
North-western Virginia railroad company it could not be to the 
prejudice of the defendant that it was given in evidence, 
though the plaintiff to make out his case need not have 
given it in evidence. 

The fourth ground of error assigned is that the court 
erred in refusing to set aside the verdict and grant a new 
trial because the verdict was contrary to the evidence and 
the law of the case, and to the instructions of the court 
itself. To have enabled the plaintiff to recover on his sug- 
gestion it was incumbent on him to show that there was a 
liability on the defendant below by reason of the lien of the 
feri tacias of the 4th day of January, 1864. From the sug- 
gestion and the summons thereon, as well as from the facts 
proved, the liability sought to be fixed on the defendant 
was, by reason of the supposed indebtedness of the defen- 
dant to the North-western Virginia railroad company, the 
judgment debtor. The indebtedness of the defendant to 
the judgment debtor, if any such indebtedness existed, was 
a mere chose in action, and the fiert facias of January 4th, 
1864, for the reasons heretofore given was a lien upon it 
only under section third of chapter 188, and then only from 
the time that it was delivered to a sheriff or other officer to 
be executed. It does not appear from the facts in the case 
that this execution was at any time delivered to any sheriff 
or other officer to be executed, so that there was not by 
reason of the lien thereof any liability on the defendant, 
though the defendant may have been indebted to the judg- 
ment debtor. 

But if the fieri facias of January 4th, 1864, had created 
such a lien as would create a liability on the defendant if in- 
debted to the judgment debtor, the facts certified prove 
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clearly that the defendant was not indebted to the judgment 
debtor or or after the day of its date. 

The plaintiff occupied no better situation than his judg- 
ment debtor would have occupied in a suit to recover from 
the defendant, the garnishee, a debt due such judgment 
debtor. Such being the case, could the North-western Vir- 
ginia railroad company, in any form of action, have recov- 
ered from the Baltimore and Ohio railroad company, on the 
facts here certified, the amount recovered by the plaintift 
or any other amount? In the first place no question of 
usury can arise in this case because incorporate companies 
are exceptions from the operation of the usury laws. Code, 
chapter 57, section 38, page 337. 

The facts taken in the most favorable light for the North- 
western Virginia railroad company show clearly, that instead 
of the Baltimore and Ohio railroad company being indebted 
to the North-western Virginia railroad company there was 
a large indebteduess the other way. It seems to me, there- 
fore, that the court did err in refusing a new trial. 

The fifth ground of error assigned is that the oath admin- 
isted to the jury was informal and irregular and not the oath, 
required by the statute to be administered in such cases. 
Although the oath administered was informal, yet it was 
substantially the oath required by the statute, and could not 
have prejudiced the defendant. 

The sixth and last ground of error assigned is that the 
judgment pronounced by the court upon the verdict found 
was irregular and improper and was not the order which the 
statute directs to be made in cases of this character. The 
judgment of the court is that the plaintiff recover of the de- 
fendant “7,331 dollars and 39 cents with interest thereon 
from the 1st day of February, 1855, until paid, and 9 dol- 
lars and 90 cents costs, and his costs by him about his suit 
in this behalf expended.” Under the twelfth section of 
chapter 188, Code of Virginia, the person summoned on a 
suggestion shall be examined on oath. If it appear on such 
examination that there is a liability on him, the court may 
order him to pay any debts, or deliver any estate for which 
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there is such liability, or pay the value of such estate to any 
officer whom it may designate, and the levy of an execution 
on such order shall be valid, although levied by such officer. 

It is plain according to the strict letter of this section that 
if a liability appears on the examination of the person sum- 
moned, the court is to order him to pay any debts or deliver 
any estate for which there is such liability, or pay its value 
to an officer designated by the court. By the thirteenth 
section of the same chapter it is provided that if it be sug- 
gested that the person summoned has not fully disclosed his 
liability the proceedings shall be according to the 18th and 
19th sections of chapter 151, Code of Virginia. The jury 
in this case was empanneled under the 19th section of the 
last named chapter. This section provides that “the court 
shall cause a jury to be empanneled without any formal 
pleading to inquire as to such debts and effects, and proceed 
in respect to any such found by the jury in the same manner 
as if they had been confessed by the garnishee.” Sections 
11, 12, 13, 14, and 15, of said chapter 188, and sections 17, 
18, 19 and 23, of said chapter 151, are intended to provide 
for attachment or judgment creditors process for the recoy- 
ery and application of debts due to their debtors by third 
parties, and are therefore in pari materia, and must, accord- 
ing to the well established rule of law, be taken together as 
if they were one chapter. Bacon Ab. title, Statute. Canal 
Company vs. Railroad Company, 4 Gill and Johns. p.5 The 
sections here referred to in chapter 188, were enacted sub- 
sequently to the section referred to in chapter 151, and give 
substantially the same remedy in relation to execution liens, 
that the sections in chapter 15] give in relation to attach- 
ment liens. It is another well established rule of law that 
when an action founded upon one statute is given by a sub- 
sequent statute in a new case, everything annexed to the 
action by the first statute is likewise given. According to 
either of these rules, the judgment on a verdict of a jury 
rendered under the said 19th section, must be the same 
where the debt of the plaintiff is established, whether the 
proceeding be upon attachment or suggestion. If the ver- 
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dict of the jury in this case had been rendered against the 
defendant as garnishee in an attachment, the judgment ren- 
dered upon the verdict would be right. * Joseph vs. Pyle and 
wife. "There is, therefore, no error in the form of the judg- 
ment in this case. 

The judgment will have to be reversed with costs to the 
plaintiff in error, and the cause remanded to the circuit 
court of Wood county for a new trial to be had therein. 


The other judges concurred. 


JUDGMENT REVERSED. 





* See ante page 449. 
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+ Wheeling. 


Absent, Harrison, J.* 





Tuomas H. Gentry, ef al., vs. Jostan INGERSOLL, ef al. 
January Term, 1868, 


1. Where one of several plaintiffs, after judgment in the court below in their 
favor, purchases the interest of the defendant in the subject matter of the 
controversy, such plaintiff may maintain, where he would be benefitted 
by a reversal of the judgment, a writ of error in the name of his vendor. 
But this rule would not apply to a release of error by one or more of 
several defendants. A distinction seems to be taken also between actions 
of personalty and realty, the latter class coming within the rule first 

mentioned, 





2. Where a tenant is put in possession by a party having title to land and in 
fact the rightful owner of it, and remains on it setting up no title in him- 
self, his possession is, in law, that of the party so putting him on the 
land. 

3, Possession of co-tenants, who own equal undivided moieties, by a common 
tenant resident on the land at the time of a sale of the whole tract by one 
of the co-tenants, is notice sufficient, where the evidence shows such pos- 
session by the common tenant, of title in the other co-tenant to the pur- 
chaser, although the deed to the co-tenant whose interest is sought to be 
wrongfully sold, is not recorded. 


4. If a party obtains possession of land from another’s tenant, he himself be- 
comes that other’s tenant, and cannot be heard to set up title or possession 
in himself adverse to that under which he entered. If he would set up 
adverse possession he must restore that acquired through the tenant of 
another, and assert his adverse claim, or he must bring home to the land- 
lord or a co-tenant notice of his adverse claim and holding under it, or 
he must actually oust the tenant. . 


In March, 1849, Jostah Ingersoll and Matilda C., his wife, 
late Matilda C. Whiting, Lucien Whiting, and Catherine A. Mil- 
bank, the heir of Catherine Milbank late Catherine Whiting, who 
were the descendants and heirs of Thomas W. Whiting, de- 
ceased, brought a writ of right in the circuit court of Mar- 
shall county, against Thomas H. Genin and Ann, his wife, 
and Henry Hillard, demanding that they render unto them 


*A bsent from illness. 
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the one undivided fourth part of a certain tract of land con- 
taining 12,000 acres, lying in that county. The defendants 
pleaded the general issue, and a trial was had at the May 
term, 1852, when the jury found that the demandants had 
more right to the tenement than the defendants had to hold 
it. The defendants moved the court to set aside the verdict 
and grant a new trial upon the ground that it was contrary 
to law, the evidence and the instructions of the court; 
which motion was overruled and judgment entered for the 
demandants according to the verdict. To this opinion the 
defendants excepted and the whole evidence was made a part 
of the bill. 

It appears from the evidence that on the 24th day of June, 
1789, Isaac Hillard, who was a citizen resident in the State 
of Connecticut, obtained from the commonwealth of Virginia 
three patents for 4,000 acres of land each, lying in the county 
of Ohio, now Marshall; that on the 9th day of February, 
1793, Hillard conveyed one undivided half of the whole 
12,000 acres granted by the patents above mentioned, to 
Nathaniel Delevan, Jr., of the State of New York, and that 
said Nathaniel, Jr., conveyed the same interest on the 8th day 
of August, 1794, to Daniel Delevan, of same State, who by 
deed dated the 23rd day of February, 1796, conveyed the 
same to Robert Whiting, also of New York. That the latter 
party conveyed to Helena Willett, of New York, the said in- 
terest by deed dated the 6th day of April, 1797, who con- 
veyed it to Thomas W. Whiting and Edward Lawrence and 
Matilda C., his wife, by deed dated March 19th, 1817. The 
demandants claimed as heirs and descendants of Thomas W. 
Whiting. 

The defendants claimed as follows: under a deed from 
Isaac Hillard to Thurston Hillard, his son, dated on the 25th 
day of April, 1808, which purported, for a consideration of 
1,500 dollars, to convey the whole of the 12,000 acres, and 
that said Z'’hursion died in 1810, leaving five heirs, Charles, 
Ann, Maria, Henry and David J. The defendant Genin mar- 
ried Ann; Charles died unmarried, leaving no issue; Genin 
purchased the interests of Maria and David J. 
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The deed from Hillard to Delevan, Jr., was objected to 
on the trial on the ground of not having been recorded ac- 
cording to law, and that Thurston Hillard was a purchaser 
for valuable consideration without notice. It appeared to 
have been signed in the presence of two witnesses in the 
State of New York, and that one ot them had gone, on the 
11th day of March, 1796, before a party in Duichess county 
who declared himself to be one of the judges of the court 
of common pleas for West Chester county, and after being 
duly sworn deposed that he saw Hillard sign and deliver 
the same as his voluntary act, and that he also saw the other ~ 
subscribing witness sign it; whereupon it was admitted to 
record. This endorsement was also upon it: “ October term, 
Ohio county, 1796. The within indenture was proven in 
court to be the act and of Isaae Hillard, by a certifi- 
cate thereto annexed, and ordered to be recorded. Re- 
corded in book No. 3, page 369. Teste: Moses Chapline, 
glerk.” 

The same objection was made to the subsequent deeds 
and transfers, wherein the acknowledgements were sub- 
stantially in the same form, down to the deed to Helena 
Willett, which latter, and the deed to Thomas W. Whiting 
and others, was never admitted to record in Virginia in any 
form. 

It also appears from the evidence, that in the year 1800, 
one John Clark went on the land and occupied it under some 
agreement with Isaac Hillard, and that he was succeeded 
by one Elijah Hubbs in 1805, who also leased from Isaac Hil- 
lard. Hubbs occupied the land as a tenant only, and never 
made any claim of title. He continued to occupy the land 
in this capacity, until in 1815, when Charles Hillard, son 
and one of the heirs of Thurston Hillard, came to Virginia 
and re-let the land to him from the 8th day of December, 
1815, till the Ist day of April, 1820. 

The lands were proven to have been taken charge of by 
the heirs of Thurston Hillard. and leased to tenants from this 
time down to the institution of the suit, and leases were 
produced from. Thomas H. Genin to tenants as far back as 
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1824, though Hubbs does not appear to have re-leased until 
1832, when he leased for two years, together with one 
Thomas Clegg, who lived on the land under various leases 
until the suit was brought. No notice to Helena Willett or 
her vendees, under whom the demandants claimed, of an 
adverse claim or possession, by virtue of these leases from 
the heirs of T’hurstox. Hillard, was proven on the trial. 

On the question of Thurston Hillard being a purchaser for 
valuable consideration, it was proven by three or four wit- 
nesses that Jsaac Hillard was in failing circumstances at the 
time of the conveyance to said Thurston in 1808, and that 
the latter in fact did not pay anything for the land, but gave 
to his father, Jsaac, a paper stating that he would, when 
Jsaae got out of his trouble, re-convey the land to him, or 
in the event of his death, he would divide the land with the 
rest of his (Jsaac’s) children; and that Thurston was at the 
time in insolvent circumstances, and not in condition to pay 
1,500 dollars for land, the consideration mentioned in the 
deed of 1808. There was considerable of testimony on this 
point, but this court thought it was conclusive of the ques- 
tion that the deed was without any valuable consideration. 
To the introduction of this testimony the defendants objec- 
ted, but the court below overruled the objection and it was 
admitted. The court instructed the jury, at the instance of 
the defendants, as follows: 

1. If the jury believe, from the evidence, that Thurston 
Hillard or his heirs, after the making and recording of the 
deed of April, 1808, to said Thurston, from Isaac Hillard, en- 
tered under and by virtue of said deed, into actual posses- 
sion of the land conveyed thereby, claiming title thereto, 
under and by virtue of the said deed, and with intent to hold 
and possess the same under and by virtue of the said deed, 
as the sole owners thereof, and to his or their exclusive use 
and benefit, that they did so more than 18 years before the 
bringing of this suit, and have continued without interrup- 
tion to actually so hold and possess the same for more than 
18 years before the bringing of this suit, by continued, open, 
actual cultivation, clearings and enclosures, during all the 
VoL. I. 36 
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said period; that in so doing, they claimed to. be the sole 
owners, by virtue of the said deed, and took to themselves 
during all the said period the rents and profits of the said 
land, as such sole owners, by virtue of the said deed, and to 
their own exclusive use and benefit, without any acknowl- 
ment or recognition during said period of any right or title 
in the demandants, or those they claim under, and that 
during all the said period neither the demandants nor those 
they claim under, were in possession of any part of the said 
land, then the court is of opinion that the jury ought to find 
an actual ouster of the demandants and those under whom 
they claim, and an adverse possession against them by the 
tenants for the period aforesaid, supposing the said deman- 
dants and those they claim under were co-tenants with Jsaae 
Hillard in said land at the time of making the said deed to 
said 7’hursion, in 1808, by virtue of the unrecorded deed un- 
der which they claim. The court being of opinion that 
though it is generally true that one tenant in common is 
not permitted to set up his possession as adverse to the title 
of his co-tenant; yet that one entering into the possession 
of land under a deed for the whole, and claiming the en- 
tire interest under and by virtue thereof, as sole owner, 
would not thus be precluded, although it should subse- 
quently appear that such deed conveyed only an undivided 
share, provided the proofs are sufficient in all other respects 
to establish the fact of such adverse possession. 

2. But if the jury find that the said 7’hurston or his heirs 
were tenants in common with the demandants or those they 
claim under, as claimed by the demandants, and did not so 
enter and possess in manner .and with the circumstances, as 
in the first instructions is supposed, then their possession 
should be deemed consistent with the title of the deman- 
dants and not adverse, until by clear, distinct, visible, no- 
torious and open adversary or hostile acts of actual posses- 
sion as against the rights of the demandants or those they 
claim under, the jury find that they actually ousted, or dis- 
seized their said co-tenants, and began to hold-and possess 
in fact, adversely against them. 
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8. That if the jury find that the heirs of Thurston Hil. 
lard were in actual adverse possession of the land in contro- 
versy at the date of the deed of Helena Willett, in 1817, to 
Thomas W. Whiting and others, that then no title could pass 
to her grantees by the said deed. 

4, When one enters and takes possession of land under a 
deed or patent, his possession is held to be constructive with 
his boundaries in such deed or patent, where there is no 
possession in any one else adverse to his title, and this rule 
holds as to adjoining and contiguous tracts. ; 

5. That if there was fraud by 7'hurston Hillard against 
Isxac Hillard and his heirs, or by both against the creditors 
of Isaac, it should not affect, in this cause, any purchase 
they may find made by the defendant, Genin, of his co- 
tenants. 

6. If the jury believe that Thwrsion Hillard was a pur- 
chaser, by his deed of April, 1808, for valuable considera- 
tion, and without notice of the title of the demandants as 
shown by their unrecorded deeds, then they should reject 
from their consideration altogether the said unrecorded 
deeds. And the court is of opinion that said deed of April, 
1808, to said Z'hursion, after the time which has elapsed, 
ought to be considered as prima facie evidence of a valuable 
consideration, moving from said 7’hurston, subject, however, 
to be repelled, discredited, or disproved by any evidence, 

After the judgment of the court below, Ingersoll, one of 
the demandants, learning from his counsel that the defen- 
dants were about to apply for a writ of error from the court 
of appeals, and being likewise informed that they would 
probably reverse the judgment, bought out the claim of the 
defendants and took a conveyance to himself for their in- 
terest, and then obtained a supersedeas in the name of his 
vendors, from the court of appeals of Virginia, at Lewisburg, 
in 1857. Catherine A. Milbank (it does not appear by the 
record what became of the interest of Lucien W hiting,) moved 
to dismiss this supersedeas, in this court, upon the ground 
that the defendants, Genin and others, having parted with the 
subject of controversy after judgment, had no interest in 
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the pending cause, and that Ingersoll could not maintain a 
writ of error to reverse a judgment in his own favor. The 
court overruled this motion and determined the cause on its 
merits. The opinion of the president on the merits follows 
the opinion on the motion. 


Lamb ¢ Paull for plaintiffs in error. 
James S. Wheat and C. Boggess for defendants in error. 


Brown, President. A verdict and judgment having been 
recovered in a writ of right by the demandants Ingersoll 
and Milbank, against the tenant Genin and others, who were 
about to move for a writ of error to reverse the same, the 
demandant Ingersoll being advised by his counsel that the 
same would be reversed, and that he had better compromise 
with the adversary, bought the claim of the tenants and 
took their conveyance to himself, and then obtained a super- 
sedeas to the said judgment in the name of his vendors. 

The other demandant, Catherine A. Milbank, moved this 
court to dismiss the supersedeas upon the ground that the 
tenants having parted with the subject of controversy: after 
judgment have no interest in the pending cause, and also 
that Ingersoll, one of the demandants, being the purchaser, 
cannot maintain a writ of error to reverse a judgment in his 
own favor. _ ; 

Had the conveyance been to any one else than the deman- 
dant the grantee might have used the name of the grantor 
to reverse the judgment, which countervailed his claim to 
the land, for the same reason and with as much propriety as 
the holder of a note or bord made assignable by statute, 
may sue at common law in the name of the payee, nor — 
would the payee, whose name is thus used, be allowed to 
come into court and dismiss the suit. , 

Had Ingersoll, the purchaser from the tenants, been the 
only demandant he could not maintain the writ of error to 
reverse his own judgment, for then there could be no con- 
troversy but with himself, nor right nor claim to controvert 
but in himself. But inasmuch as he has the better title in 
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law, whatever may be the case in equity, to the whole land 
by his purchase, if the judgment be reversed and the tenant’s 
title sustained, while he would only be entitled to eleven- 
twelfths if the judgment stan¥s, he has such an interest 
in the reversal as would entitle him to use the name of his 
grantor to enforce it by writ of error or supersedeas. And 
there is, according to the authorities, a marked difference 
between joint plaintiffs and joint defendants maintaining a 
writ of error; in the former case a release of error by one 
may be pleaded in bar of the other, but not so of defen- 
dants, but if one joint defendant. release error, it will not 
release or bar the right of the other to have his writ of er- 
ror. And a distinction seems also to be taken between ac- 
tions for personalty and actions for realty. Razing vs. Rud- 
dock, 2 Croke Elizabeth, 648; Blunt vs. Snedson, 3 Croke 
James, 116, 117; 3 Bac. Ab., 380. 

I think, therefore, that the purchaser, Ingersoll, had a 
right to prosecute this writ of error in the names of his ven- 
dors, the tenants, and that the motion to dismiss the super- 
sedeas should be overruled. 


The President, on the merits, said: The lands in contro- 
versy were granted by the commonwealth of Virginia on 
the 24th day of June, 1789, to Isaac Hillard, of Connecticut. 
He, on the 9th day of February, 1793, conveyed a moiety 
thereof to Nathaniel Delevan, of New York, who, on the 8th 
day of August, 1794, conveyed the same moiety to Daniel 
Delevan, of New York, who, on the 23rd day of February, 
1796, conveyed the same to Robert Whiting, of the city of 
New York, who, on the 6th day of April, 1797, conveyed 
the same moiety to Helena Willett, of New York. Thus 
according to the decision in the case of Robinett vs. Pres- 
ton’s heirs, 2 Rob., the said Helena Willett and the said 
Isaac Hillard were seized of equal undivided moieties of the 
said lands as tenants in common, and so continued till the 
25th day of April, 1808. As early as the year 1800 one 
John Clark entered and occupied the land under some 
agreement with Isaac Hillard. He was succeeded in 1805 
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by Elijah Hubbs, who entered and occupied under some 
agreement with Clark, and also with Isaac Hillard, and so 
continued under the Hillard title to the 8th day of Decem- 
ber, 1815. Hubbs set up no claim in himself, or any other 
adverse to the rightful owners. In this condition the law 
(if there were any doubt of the character of his holding,) 
would refer it to the rightful owners, and his actual posses- 
sion and occupation would be in law, the possession of the 
tenants in common owners thereof at the time, so that 
Helena Willett, of New York, and Isaac Hillard, of Con- 
necticut, were not only seized by virtue of the patent and 
deeds aforesaid as tenants in common of equal undivided 
moieties of said lands, but they were in the actual posses- 
sion thereof by their common tenant, Elijah Hubbs, who re- 
sided on it and held in subordination to them. 

In this state of the case, Isaac Hillard, on the 25th day of 
April, 1808, made a deed to his son Thurston Hillard, of 
New Jersey, purporting to convey not an undivided moiety 
only, but the whole of said land in entirety. The validity 
of this deed is not controverted so far as it operated to con- 
vey the moiety of said land, then owned by Isaac Hillard, 
but it is assailed as imoperative and void as to the other 
moiety and as to the owers thereof. It is sought, however, 
to be sustained on the ground that as the deed from Isaac 
Hillard to Nathaniel Delevan, and the consecutive deeds to 
the parties respectively deriving title under him, not having 
been recorded in Virginia as required by law, the said 
Thurston Hillard is a purchaser for valuable consideration 
without notice. But I think the evidence justifies the con- 
clusion that the said deed was without valuable eonsidera- 
tion, and was also taken with notice, for the possession of 
the co-tenants by their common tenant resident on the land 
at the time, was notice suflicient. 

The deed to Thurston Hillard conveyed only a moiety of 
said land to him, and was void as to the other moiety, and 
as to Helena Willett, the owner thereof. And the said 
Thurston and Helena thereby became thenceforth tenants in 
common and the tenant Hubbs resident on the land the 
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common tenant of both, and his possession their possession, 
and so continued till the death of Thurston Hillard, when 
the same relations arose and continued and were so con- 
tinuing when Charles Hillard, of New Jersey, the son and 
executor of his father, Thurston Hillard, came to Virginia 
in 1815, and on the 8th day of December of that year re-let 
the said land to the said tenant Hubbs, till the 1st day of 
April, 1820, rendering rent. Upon this act it is sought to 
raise an adverse possession based upon the doctrine that 
where one tenant in common gives a deed of the whole 
premises and the grantee takes possession under that deed, 
claiming title to the whole, it is a good adverse possession to 
bar the right of the other tenant in common. 

But this doctrine in its application here is to be modified 
by the circumstances of the case, and another well settled 
principle of law, viz: that when a party obtains the posses- 
sion from another’s tenant, he, himself, becomes that other’s 
tenant, nor will he be heard to set up title or possession in 
himself adverse to that under which he entered. He must 
first restore the possession thus acquired and then assert his 
adverse claim, or if he would make his possession adverse, 
he must bring home notice of his adverse claim and holding 
under it to the landlord or co-tenant, or he must actually 
oust the co-tenant. Nothing short of this will do, and until 
it be done no adversary possession will begin upon which to 
base the bar of the statute of limitations nor to defeat the 
operation of a conveyance made by the other co-tenant; and 
applying this principle to the case at bar, Charles Hillard, 
by re-letting the common tenement to the common tenant, 
did not oust his co-tenant, Willett, and cannot be heard to 
hold under adverse claim till the possession is restored or 
notice of the adverse holding brought home to the other co- 
tenant, neither of which was done. There was, therefore, 
on the 19th day ot March, 1817, and subsequent, no such 
adverse possession in the heirs of Thurston Hillard as 
would defeat the operation of the deed from Helena Wil- 
lett to Thomas W. Whiting, Edward L. Lawrence and wife, 
under whom the demandants claim. Charles Hillard gave 
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other leases to other tenants similar to that to Hubbs, and 
which, like the lease to Hubbs, have been renewed from 
time to time by Genin and others to the time of the institu- 
tion of the writ of right, but the multiplication of the leases 
cannot change or defeat the principle of one and all. 

No notice of an adverse holding has been brought home 
to the demandants, or those under whom they claim, till the 
institution of the suit. They were residents abroad and had 
a tenant on the land, who continued on it, and who could 
not lawfully attorn to another, and whose holding could not 
be adverse without notice. 

I think, therefore, that the verdict was warranted by the 
evidence, and the court below did not err in refusing to set 
it aside. 

The judgment should be affirmed with costs and damages. 


Judge MaxwELL concurred. 


JUDGMENT AFFIRMED. 
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* Kx parte WiLL1AM A. QUARRIER. 
January Term, 1866. 


W. A. Q, applied to the circuit court of K. county for admission to practice at 
its bar as an attorney. He produced papers to show that he was a regu- 
larly licensed attorney in K. county, and had been admitted to practice in 
1853. He admitted that he had taken the oaths then prescribed for at- 
torneys; that he was a resident and citizen of K. county until 1861; that 
he voted for the ordinance of secession, and had voluntarily entered the 
military service of the so-called Confederate States, and that he had borne 
arms and waged war against the United States of America. He also pro- 
duced a copy of the amnesty oath which he had taken and subscribed un- 
der the proclamation of the chief executive officer of the United States 
(President Johnson). The circuit court overruled his motion for admis- 
sion, and he excepted and appealed to this court. Herp: 

1. A licensed attorney has as unquestioned a right to be permitted to 
qualify with a view to practice, by taking the oaths required at the 
time of his application, as he has to practice after he has qualified. 


bo 


A Virginia license to an attorney, resident in this State at the time 
of the separation of West Virginia, avails as fully as if granted in 
the latter State. 





3. Q. not having been convicted of treason according to the course of the 
common law, is not debarred of his right to practice as an attor- 
ney, unless the law making power has provided some other pro- 
cedure. 


4. No treason against the State of West Virginia, whose courts are in- 
voked to consider the subject, has been proved or confessed; and 
treason can only be committed against the State which enacts the 
law, and by a citizen thereof. 


The case is substantially stated in the syllabus, and opinion 
of the President. 





The applicant appeared in his own behalf in this court. 


Brown, J. This is an application of William A. Quar- 
rier, of Kanawha, to be admitted to practice as an at- 


* This case should have been reported in Vol. 1. 
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torney in this court, standing in part on the same grounds 
as the motion of the Hon. C. J. Faulkner, just disposed of; 
and so far as the cases are the same, the same ruling must ap- 
ply. But in addition to the circumstances of that, this case 
presents, in part, another state of facts and other objections 
raised for the consideration of the court. 

The applicant was in complicity with the rebellion from 
the beginning, surrendered and took the amnesty oath pre- 
scribed by President Johnson, and thereby received the ex- 
ecutive pardon. 

The right of a licensed attorney to be permitted to qual- 
ify with a view to practice his profession, upon taking the 
oaths required by law at the time of his application, is as 
unquestionable as his right to practice after he has qualified. 
Fisher’s case, 6 Leigh, 619. 

According to the ruling of this court in Faulkner’s case, 
a Virginia license to an attorney resident in this State at the 
time of the separation, avails as fully as if granted here. 
It follows, therefore, that to prevent the applicant from 
qualifying and practising his profession here it ought to be 
shown, that he had forfeited the right conferred by his li- 
cense. And to this end it has been urged by the attorney 
general that the applicant has been guilty of treason. Now, 
that the citizen who, unmindful of his duty, and forgetful 
of the obligation of his oath as an attorney, instigates re- 
bellion, joins the public enemy, and voluntarily wages a war 
of insurrection to subvert the government of his country, 
commits treason and forfeits his right to life, property, and 
privileges derived under that government, few will deny. 
But these consequences, after the restoration of peace, as 
distinguished from a state of war, only follow on conviction 
of the crime according to the course of common law, unless 
the law-making power has provided some other mode of 
procedure. 

It is very true, that by the common law the subject or 
citizen of one belligerent cannot sue in the courts of the 
other, and the principle is the same whether the party suing 
be alien or citizen, ifan enemy. But the disability, at least 
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as respects the alien enemy, is temporary and only lasts 
while the state of war lasts: Brandon vs. Nesbitt, 6 D. & E., 23; 
Clark vs. Morey, 10 John, 69; Bagwell vs. Babe, 1 Rand., 272. 
And it is equally clear on principle, that an attorney in like 
case would not be allowed to practice any more than a party 
to sue. But when peace should be restored, the ground of 
the exclusion, as well in the one case as in the other, would 
have ceased, and with it the disability, unless the legislature 
has provided otherwise. The maxim being, ‘Cessante ratione 
legis cessat ipsa lex’”,—The reason of the rule ceasing, the rule 
also ceases. 

But it has been urged that the facts confessed were trea- 
son, and that treason confessed was felony within the statute, 
sec. 5, chap. 164, Code of 1860, which provides that “any 
court before which any attorney has been qualified, on proof 
being made to it that he has been convicted of felony, may 
supersede his license.” But not every treason is within 
that statute. Treason to any other government than our 
own would not answer its requirements. An Irish or Hun- 
garian rebel would hardly be excluded from practising as an 
attorney here, if otherwise qualified, because of his treason 
to the British queen or Austrian emperor. Treason is very 
truly and justly regarded as the highest crime known to the 
law, but that is only true of treason against the State which 
enacted the law; for of treason against any other State the 
law takes no notice, and Sir Walter Scott but expressed the 
common judgment of mankind when the said that, “ trea- 
son upon political accounts, though one of the highest 
crimes that can be committed against a State, docs not ne- 
cessarily infer anything like the detestation which attends 
offences of much less guilt and danger.” 

Indeed it must not be forgotten that in this ease no trea- 
son against the State of West Virginia, whose courts are in- 
voked to consider the subject, has been either proved or 
confessed, and the only acts stated that could amount to the 
crime of treason were perpetrated against the United States, 
and for which the party has been pardoned by that govern- 
ment. Now it would be straining the point too far to hold, 
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as contended for, that the war being waged against the 
United States, of which the State of West Virginia was one, 
was, therefore, waged against her in the sense contemplated 
in the statute against treason, and that, therefore, the acts 
in question were treason against the State and felony within 
the statute. Zhe People vs. Lynch and others, 11 John., 549. 
For while it is not intended to deny that the same act might 
constitute treason against the United States and also against 
the State, and the traitor be held responsible to each for his 
treason, respectively, yet, to constitute treason against the 
State, it is not enough to wage war against the United States 
generally or collectively, or as component parts of the national 
Union, but it must be done directly against the State, in 
particular, by invading her territory, attacking her citizens, 
subverting her government and laws, or attempting her de- 
struction by force, &c., and that too by a citizen of the 
State; for none but her citizens owe her allegiance, and are, 
therefore, bound by that allegiance to protect and defend 
her against all assaults of her enemies. Others may be en- 
emies, but the citizen only may be enemy and traitor also, 
and the latter no less because he is the former. Prize cases, 
2 Black. The temporary disability which attached to the 
applicant on account of his character of enemy ceased when 
that character terminated, and that was when he submitted 
to the government and took the oath of amnesty on the 
terms prescribed by the President. It is true that act could 
not relieve him from the consequences of treason, if any 
committed by him against the State, yet as only the citizen 
can commit that crime it cannot be laid to the applicant’s 
charge on the facts confessed, unless the court should hold 
the act of February 8rd, 1863, void, which declares that any 
citizen of the State, who shall thereafter levy war against 
the United States, &c., shall be considered as having ex- 
patriated himself so far as regards this State, and shall 
thenceforth be deemed no citizen thereof. And if in point 
of law no citizen of this State, then, in point of law no 
traitor to the State. 

An appeal has been made to the court to exclude attor- 
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neys, circumstanced as the applicant is, upon the ground of 
public policy, and the danger of baleful influence in a po- 
litical light. But these are considerations better addressed 
to the legislature than the courts. Whatever may be the 
true policy of the law-making power to pursue is a question 
for that power to determine. The duty and true policy of 
the courts to pursue is to expound the law as it is, and if it 
is not what it ought to be, to leave it to the legislature to 
change it. And especially is this the case in a government 
like our own, where the State constitution has carefully and 
cautiously distributed the legislative, executive and judicial 
powers, and restrained their exercise to distinct co-ordinate 
departments of the government, and prohibited either to 
invade the dominion of the other. 

Since, therefore, no act of the legislature has been found 
disbarring the applicant, or making it the duty of the court 
to do so, it is not perceived on what authority the court 
might interpose and refuse the applicant permission to 
qualify and practice as an attorney in this court, upon his 
taking the oaths required by law of all other attorneys. 
And this view of the case is sustained by the decision of 
the court of appeals of Kentucky in Tenny’s case. 


The other judges concurred. 


MOTION SUSTAINED. 
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Wheeling. 


Hezek1an Moran vs. WiLLtaAM EvLpripesr’s Devisees. 


January Term, 1866. 


A suit of unlawful detainer is not capable of being revived on the death of the 
plaintiff, but abates. 


This case arose in Marion county in 1850. The plaintiff, 
William Eldridge, who brought the action of unlawful de- 
tainer, died in 1852, and the case was revived in the name 
of his devisees. In October, 1868, a trial was had and a 
judgment rendered against the defendant, Moran, for the 
possession of the premises. He obtained a supersedeas 
from this court in 1864. 

The case was dismissed here, on motion of the plaintiff in 
error, at the January term, 1866. No formal opinion was 
prepared by the court, which was unanimous on the ques- 
tion presented, and the ease was not ordered to be reported 
until the January term, 1868. 


George H. Lee and B. Wilson appeared for the plaintiff in 


error. 


The following was the judgment entered in this court: 
It seems to the court that inasmuch as the proceeding of 
unlawful detainer is not in the law capable of being revived 
on the death of the plaintiff in such proceeding, but upon 
such death the suit abates, there is error in the said record 
to the prejudice of the plaintiff as alleged in his petition, 
wherefore it is considered by the court that the judgment 
of the said circuit court of Marion county be reversed and 
annulled, and that the plaintiff in error recover his costs, 


JUDGMENT REVERSED. 




























COURT OF APPEALS OF WEST VIRGINIA. 





July Term, Wyatt vs. Morris et al. 





TWbeeling. 
Matuew P. Wyart vs. Bensamin P. Morris, et al. 


July Term, 18665. 


A judgment was rendered against W. in December, 1857. Before the expira- 
tion of five years, to-wit: in 1861, he was arrested by the rebel authori- 
ties of the late so-called Confederate States of America, because of his 
adherence to the re-organized government of Virginia, at Wheeling, and 
carried to Richmond, Virginia, and detained in close confinement until 
after the expiration of five years from the date of the judgment against 
him. On the 26th day of January, 1865, he obtained a supersedeas from 
the supreme court of appeals of West Virginia to the judgment of De- 
cember, 1857. A motion to dismiss the appeal as improvidently awarded 
because more than five years had elapsed between the judgment and the 
granting of the appeal, was overruled,* 


This cause arose in Kanawha county, and was a contro- 
versy, concerning land, between Benjamin P. Morris and 
others, and M. P. Wyatt. A trial was had and judgment 
rendered on verdict for the plaintiffs at the December term, 
1857, of the circuit court of that county. No supersedeas 
was applied for by the defendant, Wyait, up to 1861, al- 
though he had taken exceptions to the ruling of the court 
during the progress of the trial. At the breaking out of 
the late rebellion Wyatt was loyal, and became an of- 
fice holder under the restored government of Virginia as re- 
organized at Wheeling, and during his term of office, to-wit: 
in the year 1861, and before five years had expired from the 
date of the judgment of the circuit court, he was captured 
by‘the rebel troops, carried to Richmond and kept in close 
confinement until after the expiration of said five years. 
By the law in force at the time, Code of Virginia, chap. 
182, sec. 3, the period of application for a writ of error, ap- 
peal, or supersedeas was limited to five years. The legisla- 
ture of West Virginia, on the 20th day of July, 1863, (see 


~ *See Code of Virginia, 1860, chap. 182, sec. 3; and Acts of Legislature of 
Weat Virginia, 1863, chap. 17, sec. 6; and Acts, 1865, chap. 81, 
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Session Acts, chap. 17, sec. 6,) extended the time for such 
application, where it had expired after the 17th day of 
April, 1861, or might thereafter expire before the close of 
the first term of the supreme court of appeals of West Vir- 
ginia held in the year 1864, to the close of the first. term 
held in 1865, which began on the 2nd Thursday of January. 
By a subsequent act passed March Ist, 1865, it was provided 
that, in computing the time within which any civil suit, pro- 
ceeding or appeal should be barred by the statute of limita- 
tion, the period from the 17th day of April, 1861, to the date 
of the passage of the act, i. e., March Ist, 1865, should be 
excluded from such computation. 

‘Wyatt applied to this court for a supersedeas, which was 
granted on the 26th day of January, 1865. At the July 
term, 1865, the defendants in error moved to dismiss the 
appeal as having been improvidently awarded, because at 
the time when allowed more than five years had elapsed 
since the rendition of the judgment. The motion was over- 
ruled, the court pronouncing an oral opinion, and the case 
being dismissed agreed at the January term, 1868, it was 
ordered to be reported without further note. 


G. H. Lee for the defendants in error. 

On the point taken that the legislature had no right to 
pass an act destroying a vested right, he cited Bract. Dig., 
50,17; 1 Kent Com., 455; 9 Bac. Ab. “Statute,” C., page 
221; 1 Black. Com., 44; Ogden vs. Blacklidge, 2 Cranch, 
272; Dash vs. Van Kleeck, 7 Johns., 505; Fisher vs. Cock- 
erill, 5 Mun., 129; Osborne vs. Huger, 1 Bay, 179; Sturges vs. 
Crowninshield, 4 Wheat, 207; Fletcher vs. Peck, 6 Cranch; 
Day vs. Pickett, 4 Mun., 109, opinion of Roane, J.; Calder 
vs. Bull, 3 Dall., 386; Eakin vs. Raub, 12 Sergt. & Rawle, 
330, opinion of Duncan, J.; Sedgwick on Stat. & Const. 
Law, chap. 5. 

He also cited Sedgwick, 134, 168, et seg.; Woart vs. Win- 
nick, 3 N. H., 473; Staniford vs. Barry, 1 Aiken, 315; Brad- 
ford vs. Brook, 2 Aiken, 284; Bates vs. Kimball, 2 Chapman, 
73; Hill vs. Town of Sutherland, 3 Vermont, 507; Morrill vs. 
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Sherburne, 1 N. H., 190; Holden vs. James, 11 Mass., 396; 
Hawkins vs. Campbell, 1 English, 572; McCabe vs. Emerson, 
6 Harr., Pa. Rep., 111. 

He held that the legislature did not possess absolute and 
unlimited control over the remedy as contradistinguished 
from the right. He cited Call vs. Hagger, 8 Mass., 630; 
Prop. Kennebec Purchase vs. Laboree, 2 Greenl., Rep., 294; 
Society vs. Wheeler, 2 Gallis, 141, per Marshall, C. J. The 
converse was the true doctrine. Bedford vs. Shelling, 4 Serg. 
& Rawle, 401; Duffield vs. Smith, Idem, 590; Roller vs. Pal- 
mer, 1 Hill, 326; Oriental Bank vs. Freeze, 18 Maine, 109; 
Austin vs. Stephens, 24 Maine, 520; Weiss vs. Peck, 25 Ver- 
mont, 41; State vs. Awditor, 23 Missouri, 19; Lewis vs. Webb, 
3 Greenl. Rep., 326; Durham vs. Lewiston, 4 Idem, 140; 
Satterlee vs. Mathews, 2 Peters, 380, opinion of Johnson, J.; 
3 Idem, 280. 

The doctrine that a court might interpolate implied or 
equitable exceptions to a statute, had been repudiated. 
Sedgwick, 321; McIver vs. Ragan, 2 Wheat, 25. 

The act of July 30th, 1863, was in conflict with the Ist 
section of the [X article of the Constitution of West Vir- 
ginia. Greene vs. Biddle, 6 Wheat, 1. 


Lamb § Paull for the plaintiff in error. 

The act of July 20th, 1863, is not unconstitutional. See 
analogous cases, 1 Call, 194; 4 Mun., 109; 3 Peters, 289. 
See also 8 Peters, 110; 17 Howard, 463; 2 Paine, 74; 10 
Howard, 401; 2 Peters, 412; Brightly’s Dig., page 5, note 
I, and page 6, note C. Whatever belongs to the remedy may 
be altered, provided the obligations of contracts not im- 
paired. 1 Howard, 316; 2 Rand., 303; 5 Lit. Rep., 285; 3 
Peters, 390; 5 Idem, 457; 8 Howard, 168; 12 Wheat, 370; 
Joynes on Lim., pages 15,17; 13 East; 2 Barn. & Adolph., 
413; 4 Harr. & Johns., 495: 5 Wend., 257; 8 Wend., 600; 


Sulden vs. Van Rensaller, 9 Wend., 293; McClung vs. Silli- 
man, 3 Peters, 270; 2 Tuck. Com., 155; 3 Call, 514. 
A debt barred by statute of limitations may be revived 
by acknowledgement. 2 Tuck. Com., 155; 1 Salk, 29; 16 
VoL, I. 37 
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East, 420; 2 Term Rep., 762; 7 Gratt., 391; 2-Mun., 316. 
The laws of the State are to govern the remedies, ‘“ Actor 
sequitor forum re.” And in the language of Chancel- 
lor Kent, 2 Kent Com. 462, 463, “‘the lex loci acts on the 
right; the lex fori on the remedy.” LeRoy vs. Beard, 8 
Howard, 451; Ingraham vs. Arnold, 1 J. J. Marsh., 407; 2 
Rand., 303; McElmoyle vs. Copen, 13 Peters, 312; Townsend 
vs. Jameson, 9 Howard, 407; DeLavega vs. Vienna, 1 Barn. 
& Adolph., 248; Smith vs. Spinola, 2 Johns., 198; Atwater 
vs. Townsend, 4 Conn., Rep., 47; Wood vs. Malin, 5 Halsted’s 
Rep., 208; Morris vs. Edes, 11 Martin’s La. Rep., 730; Fin- 
ley vs. Vigier, 1 Bing. N. C. Rep., 151; Henry vs. Sargeant, 
13 N. H. Rep., 321; 5 Lit. Rep., 285; Estes vs. Kyle, 1 
Meigs’ Tenn. Rep., 34; 2 Rand., 303; Story on Conflict of 
Laws, 487; Kilty vs. Fitzhugh, 4 Rand., 600; Ruggles vs. 
Keeler, 3 Jolns., 264. 

It is no objection that the appeal bond was not given 
within five years from the date of the judgment. See Over- 
street vs. Marshall, 3 Call, 192; Pugh’s ex’r vs. Jones, 6 Leigh, 
299; Williamson vs. Gayle, 4 Gratt., 180; also Levasser vs. 
Washburne, 11 Gratt., 586. 

But if the act of July 30th, 1863, had never been passed 
ought the legal rights of the plaintiff in error to be lost, 
because, after having been loyal to the nation, the govern- 
ment could not protect him from the violence of its enemies? 
Must the wrongful right strengthen and become perfect be- 
cause of the misfortunes which overwhelmed him for his 
fidelity to the goverment in its greatest hour of peril ? 





MoTION TO DISMISS OVERRULED. 
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UTAbeelin 
GAbecling. 
6 
Absent, Harrison, J.* 
Cuartes H. Youneer, Jr. vs. THE STATE. 
January Term, 1868. 
1. A person indicted for felony must be personally present during the trial 


therefor, and the record can alone be looked to for the evidence to prove 
such presence at every stage of the trial. 


* 
~ 


2. The record must show when and how the jury was selected, tried and 
sworn. 


3. A prisoner indicted for felony should be present in court, and when ar- 

raigned should plead in person, and the record should show that fact. 
4, If the record should disclose that the jury had been properly sworn, and all 
the other prerequisites had likewise appeared, yet still the fact appearing 
that the juror who signed the verdict was other and different from any of 
the jurors named as having been sworn, and there being no averment 
that the juror who signed the verdict had been sworn, this of itself would 
be sufficient to set aside the judgment and verdict. 


5. Where a- judgment on a verdict of guilty, on an indictment for a felony, 
is reversed by this court, the prisoner is not entitled to a discharge under 
the constitutional provision that no person shall be twice put in jeopardy 
for the same offense. 


Charles H. Younger, Jr., was indicted in the circuit court 
of Mason county on the 27th day of August, 1866, for the 
murder of Clarissy Younger. On the 29th day of August, 
1866, the prisoner was led to the bar of the court by the 
jailor of the county of Mason, in whose custody he was, and 
by his counsel moved the court to quash the indictment 
against him, and each count thereof; which motion, after 
being maturely considered by the court, was overruled. 
The prisoner was arraigned and pleaded not guilty to the 
indictment, and the cause was continued, on motion of the 
prisoner, by his counsel; and the cause was subsequently 
continued, on motion of the prisoner, until the 26th day of 
*Absent from illness. bs 














680 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Younger vs. The State. 1868. 








February, 1866, on which day, as the record discloses, no 
order was made in the cause, except the appointment of 
counsel by the court to attend to the prosecution of the case 
on behalf of the State, the prosecuting attorney for the 
county having been previously acting as attorney for the 
prisoner before his qualification as prosecuting attorney ; 
nor does the record on that day show that the prisoner was 
present in court. 

The next order made in the cause was as follows: “And 
at another day, to-wit: At a circuit court held for the said 
county of Mason, at the court-house thereof, on Wednesday, 
the 27th day of February, A. D., 1866. Present James W. 
Hoge, judge of the seventh judicial circuit. Charles H. 
Younger, Jr., who stands indicted for murder, and was here- 
tofore arraigned thereof, and pleaded not guilty to the in- 
dictment, was again led to the bar in custody of the jailor 
of this county, and thereupon came a jury, to-wit: Austin 
Meadows, Wesley Chapman, James Terry, John T. Jordon, 
David Smith, Mallory Chapman, William Lewis, James W. 
Pearson, William F. Wallace, P. B. Smith, John Pauline, L. 
M. Gibson, and the jury sworn yesterday for his trial were 
brought into court by the sheriff of this county, and having 
further heard the evidence, were, with the consent of the 
said Charles H. Younger, Jr., recommitted to the custody of 
the said sheriff, who is directed to keep them together with- 
out communication with any other person, and to cause them 
to appear here before the court to-morrow morning at 9 
o’clock; whereupon an oath was administered to the said 
sheriff and jailor of this county to the following effect: 
‘You shall well and truly keep this jury, to the best of your 
ability, and neither speak to them yourself nor suffer any 
one else to speak to them touching any matter relative to 
this trial until they return into court to-morrow,’ and the said 
Charles H, Younger, Jr., is remanded to jail.” The trial 
was proceeded in on the 28th day of February and on the 
1st day of March, on both of which days the record discloses 
that the prisoner was present at the trial, as also on the 
second day of March, on which day the following verdict 
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was rendered by the jury: “ We, the jurors, find the pris- 
oner, Charles H. Younger, Jr., guilty of murder in the first 
degree, as alleged in the indictment. 

(Signed) P. B. Sarivety.” 

On the 5th day of March the prisoner was brought into 
court and sentence was passed upon him. To the judgment 
of the circuit court a writ of error was granted to this 
court. 


G. W. Jeffreys for the plaintiff in error. 
Attorney General Melvin for the State. 


Brown, President. By the Code 1860, chap. 208, sec. 3, 
a prisoner indicted for felony shall be personally present 
during the trial therefor; and the record can alone be 
looked to for the evidence to prove such presence at every 
stage of the trial. 3 Rob. Practice (old), 115 and 178. The 
record in this case shows that the prisoner was led to the bar 
and thereupon came a jury, viz: “ Austin Meadows,” and 
eleven others whose names are stated. And then proceeds: 
“And the jury sworn yesterday for his trial were brought 
into court, and having heard the evidence,” &c. 

The jury having retired to consider of their verdict, at 
another day, to wit, &c., “whereupon came Austin Meadows, 
and eleven other good and lawful men, as the jury hereto- 
tore sworn to try the prisoner at the bar,” &c., “having 
agreed on a verdict were discharged, which verdict is as 
follows: ‘We the jurors find the prisoner, Charles H. 
Younger, guilty of murder in the first degree, as alleged in 
the indictment. P. B. Survety.’”’ 

Thus it appears by the record that the verdict is signed 
“P, B. Shively,” while no such name appears among the 
names of the jurors as recorded, nor does it appear when 
or how the jury were selected, tried or sworn, nor does the 
record show that the prisoner was present in court at the time 
the jury is said, on a former occasion, to have been sworn, nor 
does it appear that he was present and pleaded in person 
when the arraignment is said to have taken place on a for- 
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mer occasion. All of which facts must appear by the 
record, or the conviction would be unlawful. And if the 
record had shown that the jury had been properly sworn, 
and all the other prerequisites had likewise appeared, yet 
still the fact appearing that the juror who signed the ver- 
dict, was other and different from any of the jurors named 
as having been sworn, and there being no averment that 
this odd man had been sworn, this of itself would be sufli- 
cient to set aside the judgment and verdict. 

I think, therefore, that the judgment should be reversed, 
the verdict set aside, and a new trial awarded to the prisoner, 
unless it shall be necessary under the constitution to dis- 
charge him as claimed by his counsel, on the ground as al- 
leged, that he cannot be again put upon his trial for the 
same offense. 

From the earliest history of Virginia to the present time 
it has been the constant practice to set aside verdicts and 
judgments and award new trials to prisoners convicted 
of misdemeanors and felonies, as well in cases involving 
jeopardy to life and limb as otherwise. The cases are nu- 
merous. In Crump’s case, 1 Virg. cases, 172, it was held, a 
new trial may be granted after the first term, at any time 
before judgment. In MeCuaul’s case, 1 Virg. cases, 271, a 
new trial was granted in acriminal case, because one of the 
jury separated from the rest, without imperious necessity, 
unattended by the officer. In Mills’ case, 7 Leigh, 751, a 
new trial was awarded to the prisoner who had been con- 
victed of larceny. In Ball’s case, 8 Leigh, 726, a new trial 
was granted after verdict and judgment for murder. The 
prisoner, Alice Ball, a free woman of color,.was indicted 
and tried in the superior court of Westmoreland county for 
the murder of a white man in 1837. The jury found a ver- 
dict of guilty of murder in the second degree, and ascer- 
tained the term of imprisonment in the penitentiary to be 
five years. The evidence in the case was entirely cireum- 
stantial. The court was of opinion that it was insufficient 
to warrant verdict of guilty, and so before the verdict was 
received, sent the jury back to their room to reconsider it, 
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and charged them upon the law and evidence in the case. 
Nevertheless they persisted in finding the verdict of guilty, 
which was finally received and recorded. 
thereupon moved the court for a new trial, but the court 
being of opinion that the power of granting a new trial, in 
such a case as the present, was clearly denied by the prin- 
ciples and practice of the English law, and was not warranted 
by any statute of Virginia, or by the authority of any adju- 
dicated case within the knowledge of the court, and believ- 
ing that such a case was exclusively fit for the interposition 
of the executive clemency, overruled the motion and pro- 
nounced judgment according to the verdict; to which opin- 


ion of the court the prisoner excepted. 


ded to the judgment. 


Fry, J., delivering the opinion of the court, said: “We 
therefore proceed to inquire whether it is in the power of 
the judge, in a case of felony, to grant a new trial after » 
conviction, when he is satisfied that the evidence is utterly 
to warrant the finding. It seems to be settled 
in England, that by the course of the common law, a new trial 
cannot be granted in any case of treason or felony. 
conviction is improper, the prisoner is respited until a par- 
do» is applied for. 


insuflicient 


this State bound by it? 
and that our courts are not bound to follow it. 
that a contrary practice has long prevailed in this State. 
Many newtrials are remembered by some of the judges, and 
we think that this practice is suitable to our constitution and 
laws, and agreeable to justice and humanity. 
new trial on the application of the prisoner cannot be said 
to be against the maxim, that no one shall twice be put 
in jeopardy of his life for the same offense. 
by the solicitor-general in the case of the Commonwealth vs. 


The prisoner 


The bill of excep- 
tions set forth the whole evidence, and on the petition of 
the prisoner to the general court, a writ of error was awar- 


If the 


In misdemeanors it is otherwise. 1 
Chitty’s Crim. Law, 653; 8 Wend., 549; 13 East, 416, note 
b; 3 Black. Com., 387, note by Christian. 
a part of the common law with us, and are the courts of 
Weare all of opinion that it is not, 


[s this principle 


It is believed 


To grant a 


As was said 
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Green, 7 Mass., 525, it is really granting him a privilege 
which may operate to save his life by standing a second trial 
for it.” 

“The remedy of a pardon as a substitute for a new trial, 
falls short of complete justice to the prisoner, as well as to 
the public. To the prisoner a pardon is not equal to an ac- 
quittal—to which the case supposes he is entitled. His rep- 
utation and character are much more affected by the one 
than the other. A pardon discharges from punishment; an 
acquittal from guilt. Pardon may rescue him from the pen- 
itentiary or a halter, but it cannot redeem him from the in- 
famy of conviction. Every one is entitled to a fair and 
legal trial. If convicted, it should be according to the law 
and evidence; and if it be clearly apparent to the court that 
injustice has been done in its own forum, it would seem to 
be appropriate and just that the court should redress it. To 
devolve the duty on the executive, besides that it falls short 
of complete justice to the prisoner, as before mentioned, is 
to throw it upon one over whom it has no control, who may 
leave the injustice in full force. And as Parker, C.J. said 
in the case last mentioned, ‘whatever confidence the court 
might feel in the executive, they would be unwilling to 
commit to other hands, in a case affecting life, an error 
committed by themselves or by others concerned in the trial, 
the regularity of which they are bound to enforce,’ citing 
3 Dal., 515; 1 Bay., 372; and 1 Black., 396.” In the latter 
of which cases the court granted a new trial, because the 
verdict was against the evidence. And the opinion of Par- 
ker C.J., in Green’s case, 17 Mass. 525, supports the view 
taken by the general court. He said: ‘‘ That a prisoner who 
has been tried for a felony and acquitted should not be sub- 
jected to a second trial for the same offence, seems consis- 
tent with the humane principles of the common law, in re- 
lation to those whose lives have been once put in jeopardy. 
But the same humane principles would appear to require 
that after a conviction, a prisoner should be indulged with 
another opportunity to save his life, if anything had occurred 
upon the trial which rendered doubtful the justice or legal- 
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ity of his conviction. Nemo bis debit vexari pro una et eadem 
causa, is a maxim of justice as well as of humanity, and 
‘was established for the protection of the subject against the 
oppression of government. But it does not seem a legiti- 
mate consequence of this maxim, that une who has been 
illegally convicted should be prevented from having a second 
inquiry into his offence, that he may he acquitted if the law 
and the evidence will justify an acquittal. If the error 
arises from inadvertency of the judge in rejecting or admit- 
ting evidence or from misbehavior of the jury, or other 
cause, which would be good ground for a new trial in civil 
actions for misdemeanors, justice and consistency of prin- 
ciple would seem to demand that the person convicted 
should, upon his own motion, have another trial, instead of 
being obliged to rely upon the disposition of the court to 
recommend a pardon, or of the executive power to grant it. 
It is not enough that the life of the accused will generally 
be safe in the hands of such highly responsible public agents; 
the right of the citizen to be tried by his peers according to 
the forms, as well as the principles of law, is the only cer- 
tain security that at all times and under all circumstances, 
that protection which the constitution extends to all, will be 
effectually enjoyed.” 

‘‘ Besides the injury to the accused in denying a new trial, 
and giving a resort to the pardoning power only, justice 
might often be defeated by it. The pardoning power in 
this State is in its nature and practice more limited than 
that of the king of England. A new trial might often re- 
dress an injury without wholly discharging from punish- 
ment; but a pardon would discharge altogether. A person 
indicted for murder might be convicted of murder in the 
first degree; it might be clear that this was not right, but 
that the offense was only manslaughter; if the court could 
not grant a new trial, the executive must pardon and dis- 
charge the prisoner, whereas if a new trial were granted he 
might meet the punishment due to his proper offense.” 

‘“We have a more varied scale of crimes with appropriate 
punishments than that found in the British Code. At the 
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time the principle in question was established there that 
Code was simple and bloody. It was death or nothing for 
most offenses. It is believed that this difference in our’ 
criminal laws, as well as that in the exercise of the par- 
doning power and the spirit of our institutions, together 
with a due regard to justice and humanity, fully justify a 
departure from the English rule.” 

In Armistead’s case, 11 Leigh., 657, a new trial was granted 
for admission of a juror not indifferent. 

In Overbee’s case, 1 Rob., 756, the prisoner was convicted 
of forgery; a new trial was granted because some of the 
jurors separated for a few minutes without the presence of 
the sheriff, but without having communicated with any one. 

In Grayson’s case, 6 Gratt., 713, the prisoner, a free negro, 
had been convicted of murder in the first degree. The 
court sentenced him to be hung. He moved for a new trial 
because the verdict was against evidence, which motion was 
overruled and he excepted, and the facts proved were spread 
upon the record. Upon his petition to the general court a 
writ of error was awarded. The judgment was reversed, 
the verdict set aside and a new trial awarded. The case 
was elaborately argued and fully considered and it was held: 
that new trials are grantable at the instance of the accused 
in all criminal cases; that motions for new trials are gov- 
erned by the same rules in criminal as in civil cases, 
and that a new trial will be granted where the verdict is 
against law, or where it is contrary to the evidence, or where 
the verdict is without evidence. 

Afterwards, on the next trial, in 1850, the prisoner was 
again convicted of murder in. the first degree, and again 
sentenced to be hung for the same offense. He again moved 
the court to set aside the verdict and for a new trial, which 
the court overruled, and he again excepted. The facts were 
spread upon the record. The prisoner again applied to the 
general court for a writ of error, which was awarded, and 
upon the hearing the general court again reversed the judg- 
ment and set aside the verdict because there was not evi- 
dence to warrant it, and awarded a new trial. See the lat- 

















t 
I 
1 















COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, 





Younger vs. The State. 1868. 





ter case of Grayson, reported in 7 Gratt., 613, to which is ap- 
pended a note by the reporter, that, “after the decision of 
the court granting to the prisoner another trial, an armed 
mob, in the day time, took him from the jail and hung him, 
and thus to punish a man whom they suspected of murder 
they committed murder themselves.” Soin Marshall's case, 
5 Gratt., 663, after conviction for unlawful stabbing, a new 
trial was granted. So also were new trials granted after 
convictions for felony in Wormly’s case, 8 Gratt., 712, and 
Rand’s case, 9 Gratt., 738. 

This review of the cases decided in Virginia shows con- 
clusively that the law is well settled, that a new trial may 
be granted in a case of felony where the prisoner has been 
convicted, but not if acquitted. That it is not in conflict, 
but rather in harmony, with the principle of that just and 
humane rule that no person shall be twice put in jeopardy 
for the same offense. Indeed the wisdom, justice, humanity 
and necessity of the rule is practically illustrated by Gray- 
son’s cases, and the tragic conclusion as disclosed by the re- 
porter’s note to the case. The new trial is often the con- 
victed prisoner’s only safe guard left. Deny him that on 
the plea that he shall not be twice put in jeopardy for the 
same offense and you stab him to the heart with the weapon 
intended only for his security and defense. Such a con- 
struction of the rule would let him be hung, however inno- 
cent, in order to avoid the hazard of life or limb against 
which he is to be secured by the rule made for his benefit. 
Judges may be perplexed in giving interpretation and ap- 
plication to the rule, and may stick in the bark in doing so, 
heret in litera heret in cortice, but it seems to me that an in- 
nocent man, or guilty either, convicted wrongfully and sen- 
tenced to be hung, with the halter around his neck, could 
not be long or doubtful in deciding for himself which con- 
struction of the rule was for his interest and necessities, 
which was in harmony with the spirit of justice and hu- 
manity that dictated the rule for the prisoner’s safety. 
The constitution only enacts the rule of the common law, 
does not change it, so that the interpretation of one is the 











588 COURT ‘OF APPEALS OF WEST VIRGINIA. 








Jan’y Term, Younger vs. The State. 1868. 





interpretation of the other. The case of the United States vs, 
Gilbert and others, 2 Sumner, 19, decided in the circuit court 
of the United States has been much relied on by the pris- 
oner’s counsel to show that a new trial cannot be awarded 
if the judgment be reversed, but that the prisoner must be 
discharged. It might be a sufficient answer to this sugges- 
tion, that the case is not sufficient to shake the well settled 
rule as shown by the cases reviewed and cited, but even if 
tried by that case, there is nothing in it to prevent a new trial 
here, or authorize a discharge of the prisoner. The utmost 
that is maintained in that case is that there must be a regular 
trial by a lawful jury on a good indictment, and these facts 
must, as we have elsewhere seen, appear by the record; but 
it has been seen by the record in this case at bar that there 
was not a regular trial by alawful jury. Instead of being reg- 
ular the prisoner was not shown to have been present, nor the 
jury to have been elected, tried and sworn, as required by law, 
nor does one of them, the juror who signed the verdict, ap- 
pear to have been sworn at all, nor his name recorded among 
the names of the other jurors, and further, that, counting 
him as a juror with the other twelve named as such, there 
were then thirteen jurors on the jury which tried and found 
the prisoner guilty, so that in neither event was the trial 
regular nor by a lawful jury, and the verdict must, there- 
fare, be set aside and a new trial awarded to the prisoner, 
to be had before the circuit court of Mason county. 


Judge MaxwELL concurred. 


NEW TRIAL AWARDED. 
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| Wheeling, Ss’ 


Absent, Harrison, J.* 
JoHN PARKINSON vs. THE STATE. 


July Term, 1867. 


P., who is charged in an indictment as claiming to be the owner of aturnpike 
road, is found guilty and fined on said indictment in the circuit court of 
the county of M., for keeping said road in such bad repair, and suffering 
it to remain obstructed to such an extent that it is impossible for the peo- 
ple of said county to enjoy the same. Hep: 





That no judgment could properly be rendered upon the indictment ; 
that the judgment should have beeti arrested, and the indictment 
quashed by the court below, because it does not charge that said 
turnpike road was a public road, nor that it was in the county of 
M., nor that P. was under any duty or liability to keep it in repair. 


At the November term, 1865, an indictment was found 
against John Parkinson by the grand jury of the county of 
Marshall. The indictment was as follows: 


“6 Marshall county to-wit: In the circuit court of said 
county. The jurors of the State of West Virgina in and 
for the body of the county of Marshall, and now attending 
the said court, on their oaths, present that John Parkinson 
now claims to be the owner of the Poplar Springs and Cam- 
eron turnpike road, and has been, from the 15th day of Octo- 
ber, 1865, up to the time of the finding of this indictment, 
controlling and supervising said road, and that he, the said 
John Parkinson, keeps said road in such bad repair, and suf- 
fers it to remain obstructed to such an extent, that it is im- 
possible for the people of said county to enjoy the same, 
against the peace and dignity of the State of West Virginia.” 

At the April term, 1866, summons having been previously 
executed upon the defendant, he appeared and pleaded not 
guilty, and at the June term, 1866, the case was tried and 
the verdict of the jury found the defendant guilty and as- 


* Absent from illness. 
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sessed his fine at 85 dollars, and judgment was rendered 
upon the verdict of the jury. The defendant moved the 
court to set aside the verdict and judgment rendered, 
alleging that no judgment ought to have been rendered on 
the verdict of the jury, which motion the court overruled 
and the defendant excepted to the opinion of the court over- 
ruling said motion. The case was brought to this court on 
a writ of error. 


Z. Jacob & R. C. Holliday for defendant in error. 
Attorney General Melvin for the State. 


Brown, President. This was an indictment against the 
plaintiff in error for suffering a turnpike road to be in bad 
repair and obstructed so that the people of the county could 
not enjoy it. To this indictment the party pleaded not 
guilty, and the jury found a verdict against him and as- 
sessed his fine at 85 dollars upon which the Circuit Court 
of Marshall entered judgment and overruled the party’s 
motion in arrest of judgment, and also his motion to set 
aside the judgment and grant him a new trial. 

The indictment does not charge that the turnpike road, 
suffered to be in bad repair and obstructed, was a public 
road, nor that it was in the county of Marshall, nor that the 
plaintiff in error was under any duty or liability to keep it 
in good repair, or in any repair—indeed it charges no offense 
whatever; and no judgment, therefore, could properly be 
rendered upon it, but the judgment should have been ar- 
rested and the indictment quashed by the court and the 
party adjudged to go thereof without day. 

I think, therefore, that the judgment should be reversed, 
and that this court should render such judgment as the cir- 
cuit court ought to have rendered. 


MaxweE Lt, J., concurred. 


JUDGMENT REVERSED, with costs against the prosecutors, 
Jesse Bane and James Clouston, indictment quashed and 
party discharged accordingly to go thereof without day. 
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Absent, Harrison,. J*: 

T murrae @ so ‘Ty’ + Qn + 
Lewis SErBRIGHT vs. THE STATE. 

Sled 

July Term, 1867. 

1. The writ of certiorari is directed to the clerk of the court below, and not to 
the judge; and the purpose of the writ is not to cause a record to be made 
or corrected, but to have brought before the appellate tribunal, when part 
of the record is omitted, the whole or any part of such record. 

2. Even if the verdict of the jury, in the opinion of the appellate tribunal, 
has been against the weight of evidence, and the court below has refused 
a new trial, it would be improper for the appellate tribunal to interfere 
with its decision. 

3. Where a party is charged in an indictment, with selling diseased and cor- 
rupted meat, without making the same known to the buyer, it is sufficient 
if it be proven that he did knowingly sell such meat in the market; the 

resumption of law being that the sale was unlawful. And it is ineum- 
I ] 8 

bent on the defendant, to escape the penalty of the law, to prove that at 
the time he made the sale he disclosed to the buyer that the meat was 
corrupted or unsound. 

4. The evidence disclosed that the offense (selling unwholesome meat) was 
committed at the lower market in Wheeling. Hep: 

That the court will judicially take notice that the city of Wheeling is 
the county seat of, and is within Ohio county; although it was not 
proven on the trial, to be within the county of Ohio, where the in- 
dictment was found, 


A bill of indictment was found against Lewis Seibright, by 
the grand jury of Ohio county, at the March term, 1867, for 
selling at the fifth ward market-house in the city of 
Wheeling, in said county of Ohio, diseased, corrupted, un- 
sound and unwholesome meat. A trial was had, on the plea 
of not guilty, at the same term, when the jury found the 
defendant guilty and assessed his fine at 100 dollars. The 
defendant moved the court to set aside the verdict and grant 
a new trial, for reasons set forth in writing. (The reporter 
presumes on the ground that the verdict was contrary to the 








* Absent from illness. + Code, 1860, chap. 182, sec. 8. 
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evidence, but the record does not disclose that fact.) The 
motion was overruled, and the party was sentenced by the 
court to confinement in the county jail for thirty days, in 
addition to the fine imposed by the jury. 

The defendant excepted to the ruling of the court and the 
evidence was certified. 

It is unnecessary to state much of the evidence certified, 
as this court determined that, if the verdict of the jury was 
against the weight of the evidence, and the circuit court be- 
low had refused a new trial, it would be improper for this 
court to interfere with that decision. It was praqven, how- 
ever, that the meat was sold at the lower market in the city 
of Wheeling ; and by some witnesses that it was unsound; 
whilst others, tor the defendant, proved that it was not un- 
sound. The evidence as disclosed by the record was con- 
fused and contradictory. 

Before the case was heard in this court on the merits, the 
defendant filed a petition for a writ of certiorari to the judge 
of the circuit court, commanding him to cause a more per- 
fect copy of the record of the proceedings of the circuit 
court, alleging certain errors therein. The grounds of this 
petition are stated in the opinions of the judges. 


Stanton ¢ Allison for plaintiff in error. 
Attorney General Melvin and A. B. Caldwell for the State. 


Brown, President. This is a motion for an award of a 
writ of certiorari to the circuit court of Ohio county upon a 
suggestion of a diminution of the record, supported by affi- 
davit. The diminution set forth is in the bill of exceptions. 
It is alleged in the affidavit that the bill of exceptions was 
tendered by the petitioner, Seibright, and signed and sealed 
by the judge and made part of the record, without including 
certain words set forth in hee verba in the affidavit. That 
after the said bill of exceptions had been so signed, the words 
so set forth and objected to, were interpolated into said bill 
without the consent and against the will of the prisoner, 
Seibright, or his counsel. And it is admitted in the argu- 
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ment that the fact was that the judge, who signed the bill of 
exceptions, made the interpolation according to his view of 
the truth of the case before the close of the term of the 
court at which the trial was had and the bill of exceptions 
tendered and given; no question of fraud or misconduct 
being suggested, but the simple question being presented 
for the consideration of the court, viz: whether it was com- 
petent to thus change or correct the bill of exceptions with- 
out the consent of the prisoner, after the bill had been 
signed and sealed by the judge and ordered to be made part 
of the record,, provided the alteration and correction be so 
made before the close of the the term. 

The parties, by their counsel, have chosen to argue the 
case in full and at great length upon the facts and merits of 
the case, and no reason is perceiyed why the court should 
not now decide the case upon the merits, without waiting 
the return of the writ of certiorari and a rehearing of the 
case. 

It has been contended that the bill of exceptions in this 
State stood upon the same footing as in England under the 
statute of Westminster, and was the private paper of the 
party taking the exception, and did not become part of the 
record of the court below, but only of the appellate court 
when the party taking it made it such. But such has not 
been the practice in the courts of Virginia or of this State, 
nor is such view warranted by our statutes. The object of 
a bill of exceptions is to spread upon the record and preserve 
the facts of the case, that the party excepting may have 
‘them, and the court’s action upon them, reviewed in the ap- 
pellate court. It is the office and duty of the court to give 
the party such a bill, stating the facts truly and fairly, and 
if the bill presented by him fails to state the facts truly and 
fairly it is the duty of the court to point out to him wherein 
the same is incorrect and how to correct the same, or the 
court may correct the same for him according to the right of 
the case; this the court may and ought to do before signing 
the bill, but if by inadvertence it should afterwards be dis- 
covered before the close of the term that some material fact 

VoL, II. 38 
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had been omitted no reason is perceived why the court 
should not correct the bill accordingly. For during the 
term the proceedings and records are under the control of 
the court. The object of the law being to secure justice by 
the machinery of courts it would be a dereliction of duty 
not to make the record correct and true while the matter was 
still open and under the control of the court. Nor is it ad- 
mitted that a bill of exceptions once signed is a private 
paper, under the control and at the disposal of the party; on 
the contrary from the moment of such signature and entry 
on the record it becomes a part of the record of the case 
under the control of the court as all the rest of the record 
in the case is, nor more nor less. Had then the writ been 
awarded and the facts of the case shown, on the return to 
that writ, precisely as they are admitted in the argument of 
this motion to be, I should have no doubt it would be the 
duty of this court to dismiss or quash the writ at the costs 
of the petitioner and proceed upon the record as it is. And 
it is equally clear that in this state of the case the motion for 
the award of said writ ought to be overruled. 


MaxweELL, J. The plaintiff in error has filed here his pe- 
tition and affidavit in which he “ prays that a certiorari may 
be awarded to the judge of the said circuit court of Ohio 
county, commanding him that he cause a more perfect copy 
of the record of the proceedings of said court to be certified 
to this court.” Section 8 of chapter 182, Code of Virginia, 
provides that, “the appellate court or judge thereof may 
when a case has before been in such court, inspect the 
record upon the former appeal, writ of error or supersedeas, 
And such court may, in any case, awdrd a writ of certiorari 
to the clerk of the court below, and have brought before it,- 
when part of a record is omitted, the whole or any part of 
such record.” 

Under this section if Seibright had simply made a sng- 
gestion of error or diminution in the record and asked for 
the writ, it would be the duty of this court at once to 
“award a writ of certiorari to the clerk of the court below 
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and have brought before it” the whole record, or such part 
of the record as might have been omitted. But he goes 
further. He prays that a certiorari may be awarded because 
the copy of the bill of exceptions certified as part of the 
record, contains certain words which the bill of exceptions 
itself did not contain when it was made part of the record, 
and asks that the record be certified without the words re- 
ferred to. It appears from the petition which accompanies 
the record of this case here, and from the admission made 
at bar in the argument of this motion, that the words which 
appear in the copy of the bill of exceptions and which are 
objected to, were inserted in the bill of exceptions by the 
judge who tried the cause; that they were so inserted in 
open court on the day that the bill of exceptions was signed 
but after it was signed, and that the words were inserted to 
make the bill of exceptions, in the opinion of the judge, 
conform to the facts of the case. When the bill of excep- 
tions was signed it became a part of the record of the case. 
Code of Virginia, page 840, section 1. Like other records 
of the court, it was in the breast of the court during the 
term, and might in like manner be corrected by it during 
the term, but not afterwards, It appears, then, that the 
record of the case before us is a true copy of the record of 
the case remaining in the court which tried the cause. If 
the alteration made in the bill of exceptions by the judge 
stated the case falsely, (but it is not pretended that it does) 
the party injured would have haa a right to a compulsory 
process against him to compel him to sign a bill of excep- 
tions correctly stating and certifying the facts, if he had 
taken the proper steps at the time. 

The purpose of the writ of certiorari to the clerk of the 
court below, is not to cause a record to be made or corrected, 
but, as I have before said, to have brought before this court, 
where part of the record is omitted, the whole or any part 
of such record. The copy of the record of this case before 
us being full and complete it would avail nothing to award 
the writ, therefore, I think, the motion ought to be over- 
ruled and the writ refused. 
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The bill of exceptions, though it undertakes to certify 
the facts proved on the trial before the jury, in fact only 
certifies the evidence, which is confused and uncertain. 
If the verdict of the jury had been, in the opinion of this 
court, against the weight of the evidence, the court below 
having refused a new trial, it would be improper for this 
court to interfere with its decision. Grayson vs. Com., 6 

ratt., 712. 

It is claimed that this court should reverse the decision of 
the court below because it does not appear from the evidence 
certified that the State proved that the defendant sold the 
diseased, corrupted and unwholesome meat as charged in 
the indictment, without making the same known to the buyer. 
If, it was proved to the satisfaction of the jury, as it must 
have been, that the defendant did knowingly sell diseased, 
corrupted or unwholesome meat in the Wheeling market to 
be eaten by the citizens of Wheeling, it should be presumed 
that such selling was unlawful, and it would have been in- 
cumbent on the defendant, to escape the penalty of the law, 
to have proved that at the time he made the sale, he made 
it known to the buyers that the meat was diseased, cor- 
rupted or unsound. Com. vs. Conner’, 5 Leigh, 718. 

It is also claimed that the evidence certified does not 
prove the offense to have been committed in the county 
of Ohio where the indictment was found and the case tried. 
The evidence is that the offense, if committed at-all, was 
committed at the lower market in Wheeling. This court 
will take notice judicially that the city of Wheeling is the 
eounty seat of, and is within Ohio county. 

I am of opinicn that the judgment ought to be aftirmed 
with costs. 


The President concurred with Judge Maxwell in his 
opinion on the merits. 


JUDGMENT AFFIRMED. 
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ABATEMENT. for want of reasonable notice, or if it 
was otherwise insufficient. 
Where a part of co-partners only are| Venable, et al., v. Coffman, et al., 310 
sued, or other parties improperly in- 








cluded, it is matter to be pleaded in ASSIGNOR. 
abatement for non-joinder or misjoin- 
der. | Not liable as endorser of paper not 







Urton v. Hunter, Harris & Co., 83 | negotiable according to the laws of this 
| State, although it may have been ne- 
ACKNOWLEDGEMENT OF _ | gotiable under the laws of the place 
DEEDS. | where it was made. 
| See Negotiable Paper and 13 
An acknowledgement of a deed or | 
power of attorney before anotary pub-| ASSIGNMENT. 
lic of the republic of Texas was held | 
to be an insufficient acknowledgement | No assignment of a judgment will 
for the admission of such writings to | deprive a prior endorser of any rights 
record in Virginia. | and equities he may have or be enti- 
Randolph v. Adams, 519} tled to, against a subsequent endorser. 
Conaway v. Odbert, 25 












ADVERSE HOLDING. | 
| ATTACHMENT suits for improperly 


suing out. 





See Possession and 558 


AFFIDAVIT. 





| 
| - 1. Inan action for damages for suing 
out an attachment it is essential to al- 


The affidavit of any one of a num- lege that it was sued out maliciously 
ber of defendants required by the | and without probable cause. 











suitor’s oath act, is sufficient. See Declaration and Burkhart v. Jen- 
See Suitor’s Oath and 285 | nings, 242 
2. Justifiable probable cause for 
AGENT. | suing out an attachment defined to be, 

|a belief by the attaching creditor in " 
See Principal and Agent. | the existence of the facts essential to 
the prosecution of his attachment, 
AIDING. founded upon such circumstances as, 
| supposing him to be a man of ordinary 





What aiding and assisting renders a | caution, prudence and judgment, were 
party liable in trespass. sufficient to induce such belief. 
See Trespass and 90 | Idem. 


APPEAL. ATTACHMENT. 

















See Statute of Limitations and 575| See Garnishment and 449 


APPEARANCE. ATTORNEYS AT LAW. 





| 

The appearance of defendant on the| _1. The act of the legislature of West 
day to which a motion was returnable, | Virginia, passed February 14th, 1866, 
and after it had been called and the | in relation to the oaths of attorneys at 
notice proved, and moving for a con- | law, is not unconstitutional. 
tinuance of the hearing of it to a cer- Ex parte Hunter, 122 
tain day when it was heard, without; 2. A pardon granted to rebels from , 
objecting to the notice must be consid- | the Federal Government, restores the 
ered as waiving any objection thereto, ' parties to the rights and privileges 
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held or derived from it only. There- 
fore, no attorney can be admitted to 
practice his profession in the courts of 
this State, without complying with the 
terms of the act in relation thereto. 
Idem, 

3. W.A.Q.applied to the circuit court 
of K. county for admission to practice 
at its bar as an attorney. He produced 

pers to show that ‘he was a regularly 

icensed attorney in K. county, and had 
been admitted to practice in 1853. He 
admitted that he had taken the oaths 
then prescribed for attorneys; that he 
was a resident and citizen of K. county 
until 1861 ; that he voted for the ordi- 
nance of secession, and had voluntarily 
entered the military service of the so- 
called Confederate States, and that he 
had borne arms and waged war against 
the United States of America. He also 

roduced a copy of the amnesty oath 
which he had taken and subscribed un- 
der the proclamation of the chief ex- 
ecutive officer of the United States 
(President Johnson). The circuit court 
overruled his motion for admission, and 
he excepted and appealed to this court. 
HEL: 

1. A licensed attorney has as un- 
questioned a right to be permitted to 
qualify with a view to practice, by 
taking the oaths required at the time 
of his application, as he has to practice 
after he has qualified. 

Ex parte Quarrier, 569 

2. A Virginia license to an attorney, 
resident in this State at the time of the 
separation of West Virginia, avails as 
fully as if granted in the latter State. 

Idem, 

3. Q. not having been convicted of 
treason according to the course of the 
common law, is not debarred of his 
right to practice as an attorney, unless | 
the law making power has provided | 
some other procedure. Idem, 

4. No treason against the State of | 
West Virginia, whose courts are in-'| 
voked to consider the subject, has been | 
proved or confessed ; and treason can | 
only be committed against the State | 
which enacts the law, and by a citizen 
thereof. Idem, 


ARBITRAMENT AND AWARD. 





1. In an award made in pursuance 
of a general submission, the errors for 
which it is sought to be set aside must 





appear upon its face; and other parts 
oF the record cannot be looked into to 








INDEX. 


show that there is error of law or fact. 
But the court can look into the testi- 
mony for the purpose of determining, 
from the evidence and other circum- 
stances, whether the errors were so 
gross or palpable as to show misbe- 
havior or corruption in the arbitrators, 
2. If parties to whose arbitrament a 
matter is referred, cannot complete the 
hearing and award on the day for 
which it is fixed, they may adjourn the 
same from day to day until it is com- 
pleted ; and any one interested who has 
been duly notified of such original 
meeting, and is not in attendance, need 
not be notified of such continuance. 
3. Arbitrators are the judges as to 
whether it is necessary for a party to 
be present at a hearing, after he has 
been notified, and they may thereafter 
always proceed to a hearing, unless 
there is some understanding express or 
implied that they will not do so, in his 
absence. Boring v. Boring, 297 


AUTHENTICATION. 


How copy of land grant from State 
of Virginia authenticated. 


Ott, et al., v. MeHenry, et al., 73 
BELLIGERENT RIGHTS. 
A ease in which “belligerent rights” 


to parties engaged in the late rebellion, 
are denied. 


See Hedges v. Price, et al., 192 
Williams vy. Freeland, 306 
See also Lively, ex’r, v. Ballard, 496 


BILLS OF EXCEPTION. 


1, What necessary to appear in bill 
of exceptions taken to the refusal of in- 
structions. 

See Instructions and 90 


2. Exceptions to the rulings of the 
circuit court occurring during the trial, 
ought to be taken before the jury re- 
tires. And though it is not necessary 
to stop the progress of the trial to pre- 
pare the bills, yet, at least, the counsel 
in every instance should state to the 
court his intention to except, and save 
the point; and afterwards during the 
term prepare the bill and present it to 
the court for his signature. But an 
exception to the opinion of the court 
expressed in its charge to the jury af- 
ter the evidence is closed, may be taken 
at any time before the verdict is an- 
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nounced. Nadenbousch, et al., v. Sharer, 
et al., 285 
3. The appellate court will presume 
that the court below acted properly in | 
rendering a judgment upon the verdict 
of the jury, unless it appear by bill of 
exceptions in which the evidence in 
the cause is set forth, that the same 
should have been set aside and a new 
trial granted; or in a bill of excep- 
tions to the instructions given or re- 
fused, in which the material facts 
proven appear; or on motion in arrest 
of judgment. 
Kuykendall, et al., 





Ruckman, 
332 | 

4. Where a bill of exceptions taken | 
to the instructions of the court below 

does not set forth sufficient matter to 
show whether the instructions were | 
correct or not, the presumption must 

be that they were correct. 

Lively, eer, v. Ballard, 496 


BILL IN EQUITY. 


V. 


How far special relief can be granted 
under the prayer for general relief. 
See Special Relief and 502 


BOARD OF SUPERVISORS. 


1. A board of supervisors is not a 
common law court; does not proceed 
according to the course of the common 
law, having a newly created, limited 
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2. The writ of certiorari is directed 
to the clerk of the court below, and not 
to the judge; and the purpose of the 
writ is not to cause a record to be made 
or corrected, but to have brought be- 
fore the appellate tribunal, when part 
of the record is omitted, the whole or 
any part of such record. 

Seibright v. State, 591 


CHANGE OF VENUE. 


It is error for a circuit court toover- 
rule a motion for a change of venue, 
when it is shown by affidavit that a 
fair and impartial trial could not be 
had in a county in which the suit was 
pending, arising from strong and un- 
| Just, prejudices among the people 
against the original patentees of land, 
under whom the party making the 
motion claims to hold. 

Ott, et al., v. McHenry, et al., 73 





CHARITABLE BEQUEST. 


A charity given for a particular pur- 
pose cannot be altered or diverted to 
any other. And when the purpose for 
which it was created fails, by reason 
of the organization to which it was do- 
nated ceasing to exist, the charity re- 
verts to the donor or his heirs. 

Venable, et al., v. Coffman, et al., 310 


CHURCH ORGANIZATION. 





and special jurisdiction from which no 


appeal is allowed by statute, nor writ | 


An organized church cannot be di- 


of error by the common law, and de- | vested of its property even though a 


termining in a summary way the most | 
important rights and franchises both 
as respects the people and private per- 
sons; is, and cannot be otherwise than 
an inferior tribunal in the strictest 
sense of the word, according to the 6th 
section of the 6th article of the consti- 
tution. Cunningham v. Squires, 422 
2. The action ofa circuit court on a 
writ of certiorari to the proceedings of 
a board of supervisors, to determine a 
matter of controversy on its merits, is 
subject to review by this court, if it 
errs in the matter. Idem. 


CERTIORARI. 


1, The supreme court of appeals will 
not grant a writ of prohibition to a cir- 
cuit court to prohibit that court from 
supervising by means of a certiorari the 
action of a board of supervisors. 
Cunningham v. Squires, 422 





| majority of its members enter into a 
new organization which adopts the 
name of the original church; provided 
the old organization still exists. 
Venable, et al., v. Coffman, etal., 310 


CIVIL WAR. 


The rebellion of 1861, a civil war. 


Hedges v. Price, et al.. 192 

See Federal Government and 416 
COMMON COUNTS, 

See Negotiable Paper and 13 


On what contracts necessary to de- 
clare specially and when to use com- 
mon counts. See Contracts and 104 


COMMERCIAL PAPER. 


The liability of a previous endorser 
of commercial paper is not affected by 
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sion of a party responsible therefor af- 
ter it has been protested. + . 
Nichols’ ex’r v. Porter, 13 


COMPETENCY OF WITNESSES. 


See Witness and 458 


CONFEDERATE MONEY (so; 
called). 


See Illegal Contracts and 502 


CONFEDERATE STATES OF 
AMERICA (so-called.) 


Were never recognized as a political 
power by the United States govern- 
ment. See Rebellion of 186land 192 


CONSTRUCTION OF STATUTES. 


1. A general statute without nega- 
tive words will not repeal the particu- 
lar provisions of a former one, unless 
the two acts are irreconcilably incon- 
sistent. But if they are irreconcilably 
inconsistent the first must give way to 
the last. 

Conley, et al., v. Sup. Calhoun Co., 416 

2. A statute is impliedly repealed by 
a subsequent one revising the whole 
subject matter of the first. Idem. 

3. It is a well settled rule of con- 
struction that, the State is not to be 

resumed to have discharged the pub- 
ic rights without express declarations 
or manifest intention to that effect. 

Bennett, et al., v. The Auditor, 441 


CONTINUANCE. 


1, A party obtaining a rule or order 
nisi for the opposite party to file his 
affidavit under the statute of February 
28th, 1865, (in relation to suits by 
rebels) cannot thereby work a contin- 
uance, by delaying the motion until 


INDEX. 





not safely go to trial in the absence of 
such witness. 

Tompkins v. Burgess, 187 

3. Under what circumstances and in 

what manner an arbitrament may be 

continued. See Arbitrament and Award 


and 297 
4. To warrant a continuance it is not 
only necessary to show the use of due 
diligence to procure a witness, but also 
the materiality and importance of his 

evidence to the issues to be tried. 
Williams v. Freeland, 306 


5. Nor is the absence of proof of the 
materiality excused by the absence of 
| the client from sickness or otherwise ; 
_as it cannot be presumed that if the 
| witness were present he could prove 
| the case, nor that the client, if present, 
| would prove the materiality of the 

witness, Idem. 
| 
| 
| See Specific Execution and 67 
| 1. So long as a contract continues 
| executory, the plaintiff must declare 
| specially ; but when it has been exe- 

cuted on his part, and nothing remains 
| but the payment of the price in money, 
| by the defendant, the plaintiff may de- 
clare generally, using the common 
|counts, or specially on the original 
contract, at his election. 


| B.&0O.R. R. Oo. v. Lafferty, 104 


| 2. Where a contract, though partly 
| performed, has been abandoned by mu- 
| tual consent, the plaintiff may resort 
to the common counts alone for remu- 
| neration for what he has done under 
| the special agreement. Idem 
| 3. Where it appears that what was 
| done by the plaintiff, was done under 
|&@ special agreement, but not in the 
| stipulated time or manner, and yet was 
| beneficial to the defendant, and is or 
| has been accepted and enjoyed by him, 
-the plaintiff cannot recover upon the 





CONTRACTS. 





the time limited for the response of the | contract from which he has departed ; 
opposite party would be subsequent to | yet he may recover upon the common 
the time of hearing the cause on its | counts for the reasonable value of the 
merits. Nadenbousch, et al., v. Sharer, | benefit which upon the whole the de- 
et al., 71 | fendant has derived from what he has 
- 2. Toentitle a party toa continuance | done. Idem. 

on the ground of the absence of the | 
witness, it must be shown that he has | 
used due diligence to procure his at- 
* tendance ; that he is material ; that the 
same fact cannot be | esteem by any 
other witness in attendance, and that 
the party making the application can- 


COPIES. 


How copy of land grant by the State 
of Virginia for land in West Virginia 
necessary to be certified. 
Ott, et al., v. McHenry, et al., 73 
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| DEFECTIVE COUNTS. 





CO-PARTNERS. 


Where a part only are sued, See! See Demurrer and 242 
Parties to a Suit and 83 | 
DEFECTIVE TITLE. 
CO-TENANTS. | 


| When at the date of a conveyance 
See Possession and 558 | of land the title is defective, and the 
| vendor seeks to enforce his lien for the 
| residue of unpaid purchase money, an 
| order of injunction against such pro- 
|ceeding is proper; but if he subse- 
| quently procures a deed of release from 
| the party whose title or claim to the 
| land causes the defect, and has the 
| same recorded, an order dissolving the 
injunction is right; the vendee, how- 
ever, is entitled to costs on the injunc- 

tion. Lovell v. Chilton, et al., 410 


COUNTS. 


If there are two counts in a declara- | 
tion, and the second is not good with- 
out the aid of reference to the first by 
the use of the phrase “as aforesaid” as 
to the time, place, &c., and material 
allegations, it is proper to refer to the 
first and make the second good in that 
way—the first being a good one. 


Beckwith vy. Mollohan, 477 | ~ DELINQUENT LANDS 
COURT OF APPEALS. 


The purchaser of land sold as delin- 

: quent for the non-payment of taxes 

1. The court of appeals will not | under chapter 37 of Code of Virginia, 

grant a writ of prohibition to a circuit | 1860, acquires such title and estate as 

court to prohibit it from supervising | was vested in the party assessed with 

by means of a certiorari the action of | taxes on account of whose delinquency 

the board of supervisors. the sale was made, at the commence- 

Cunningham vy. Squires, 422| ment of the year for which the taxes 

2. It has jurisdiction to review by | were assessed; therefore, where the 

appeal a decree of the court below in | owner of land has previously executed 

matters of divorce. | a trust deed to secure the payment of 

Hitchcox v. Hitcheox, 435| money thereon, the purchaser of the 

same at a tax sale for delinquency 

DAMAGES. only acquires the equity of redemption 

| existing in the grantor in the trust; 

and the land is first liable to the pay- 
ment of the trust lien. 

Smith v. Lewis, 39 


An act may be a public offense, and 
punishable as such, and yet the right | 
to damages by any one injured still 

ee 33 2 = § 
exists. See Trespass 2 and 192 DEMURRER, 
DECLARATION. 1. Where there aretwo or more counts 
| in a declaration and a demurrer is en- 
tered to each count separately, they 

must be respectively regarded as sep- 
arate declarations; and the demurrers 
ype to defective counts ought to be sus- 

Burkhart, et al; v. Jennings, 242! > ronda may be thought of 

See Demurrer. bee . 

e was | Burkhart, et al., v. Jennings, 242 

Also Counis and 407 | See Pleadings and rr 285 

= | 2, It is no cause of demurrer thata 
DECLARATIONS (as parts of the| declaration contains counts applicable 
res geste) | to trespass and trespass on the case. 


' 7 Beckwith vy. Mollohan, 477 
See Beckwith v. Mollohan, 477 | 
| DEPUTY SHERIFFS. 


DE FACTO OFFICERS. | 
| By section 42, chapter 49, Code of 
See Official Acts and 274 | Virginia, 1860, ifa party as surety for 


In an action for damages for suing 
out a writ of attachment, it is essential 
to allege in the declaration that it was | 
sued out maliciously and without prob- 






















judgment or decree, in whole or in 
part, on account of the default of a 

eputy to said sheriff, he may obtain a 
judgment or decree against such dep- 
uty and his sureties and their personal 
representatives for the amount so paid 
by him. Nebergall v. Tyree, 474 


DESCENTS, 












D. by his last will, devises land to 


dren, three of whom died without issue 
and unmarried after the death of the 
testator. HELD: 

That the interests of the three de- 
ceased children in the land passed by 
the statute of descents to their father 
B. and not to their two surviving sis- 
ters. Cosgray v. Core, 353 


DESCRIPTION. 













1. Where the evidence fails to show 
that an elder grant under which a com- 
plainant in the court below claimed, 
covered the land embraced by a junior 
patent sought to be repealed, and yet 
was sufficient to make it probable that 
such is the fact, the court below should 
direct an issue to be tried by a jury to 
ascertain that fact. 

2. Where it does not appear that 
more than one of two tracts of land, 
containing equal qnantities, the local 
description of which may apply to 
either, was ever entered on the land 
books and charged with taxes, and 
where it does not appear which of the 
two was so entered and charged and 
which not, he that would show the for- 
feiture of either of them, must show 
which it was, or at least must show it 
to be the one that covers the land em- 
braced by his junior patent if he seeks 
to set up that defense. 




















age he be a surveyor, unsupported 
by other evidence, as to the identity of 
a tract of land, unless he also state 
some fact or facts to enable the court to 
determine the location of the tract, is 
clearly insufficient to enable the court 
to locate the land. 

Randolph v. Adams, 519 


DISCHARGE. 


Where a judgment on a verdict of 
guilty, on an indictment for a felony, 





INDEX. 
a sheriff, has to pay the amount of a | is reversed. by this court, the prisoner 





the children of his daughter J., who | 
married B. by whom she had five chil- | 


3. The opinion of a witness, al- | 






| the parties calling each other husband 





is not entitled to a discharge under the 
constitutional provision that no person 
shall be twice put in jeopardy for the 
same offense. 

Younger v. The State, 


DIVORCE. 


579 










1. Ina suit for a divorce the facts of 


and wife, and of the alleged husband 
following the alleged wife after she had 
fled his house, and abusing and threat- 
ening her with violence, and that all 
of their neighbors regarded them as 
husband and wife and treated them as 
such, and who proved the woman (who 
applied for the divorce) to be chaste 
and virtuous, of good general charac- 
ter, and submissive to the alleged hus- 
band, are sufficiently strong to force 
conviction on the mind of the truth of 
the alleged marriage between them. 
Hitcheox v. Hitcheox, 435 
2. This court has jurisdiction to re- 
view by appeal a decree of the court 
below in matters of divorce. The 
statute puts such causes on the same 
footing with other chancery causes. 
Idem. 


DONORS. 


When a charitable bequest reverts 
to the donor or his heirs. 


See Charitable Bequests and 310 
DUE DILIGENCE. 
See Negotiable Puper and 13 


Necessary to show due diligence to 
procure attendance of witness on mo- 
tion for a continuance. 

See Continuance and 187 and 


DURESS. 


306 


It is a good defense in an action of 
trespass for seizing and carrying away 
the property of another, that the de- 
fendant acted under duress. 

Cunningham v. Pitzer, 264 
ENDORSEMENT. 

See Lex loci contractus and 
ENDORSER. 
See Negoti 
Pe 6 at 


13 






13 


Paper and 
Od 25 


v. Odbert, 
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chase money notes secured by the 
trust, nor will it cancel them, but will 
leave the parties in pari delicto to rest 
in the condition in which they have 
placed themselves. 

3. O. and T. being complete pur- 
chasers without notice are entitled to 
hold the land free from the claim of W. 


INDEX. 
EQUITY OF REDEMPTION. 
See Delinquent Lands and 
EQUITY JURISDICTION. 


See Injunction No. 2 and 491 
1. If a bill in equity to repeal a 


39 


junior grant charges that the same was 
procured by fraud and strategem, al- 
though the complainant has the elder 
legal title and the possession has al- 


ways been with the title, it is sufficient | 


Idem. 
4. A court of equity will not lend 
its aid to enforce a contract growing 
immediately out of and connected with 
an illegal or immoral act. Therefore, 





to give the court jurisdiction under} where a party purchases land of an- 
chapter 112, section 64, of the Code of | other at a price greatly less than its 
Virginia. Randolph vy. Adams, 519 | value, if not for the purpose of taking 
| adyantage of the vendor, at least for 
EQUITABLE RELIEF. | the purpose of enabling him to go out 
of the State and avoid a prosecution 
1. The principle upon which equity | for felony, a court of equity will not 
ives relief in cases of excess and de- | lend its aid to enforce a contract made 
ciency in the estimated quantity upon | under such circumstances. 
the sale of lands, is where there is a| Dodson, et ux., v. Swan, et al., 
mistake; whether the mutual mistake 
of the parties, or the mistake of one | ERROR. 
of them, occasioned by the fraud or 
culpable negligence of the other. 1. It is error for a circuit court to 
‘ Nichols v. Cooper, 347 | permit a plaintiff to offer special pleas 
2. Where the parties to a contract to | filed by the defendant to go to the jury 
be ~ va pyprengs pages are he | to } wg thane? sone s — a 
rt delicto, a court of. equity will| See Pleadings anc 
Ganelly withhold its aid from the; 2. Errors for which an award is 
guilty party who would invoke it to| sought to be set aside must appear 
get rid of such illegal contract exe-| upon its face. 
— os et al., v. Wylie, 502 | See Arbitrament and Award, 297 
3. W. sold a tract of land to B. and | 
agreed to take Confederate money in| ESTIMATED QUANTITY IN 
payment. Over one-half of the money | SALE OF LANDS. 
was paid in hand, and two bonds se- | 
cured by a trust deed were executed | 


511 


See Excess and Deficiency and 347 


for the residue. B,, according to the 
terms of the contract, tendered the said 
residue to W., who refused to receive 
it. B. sold and conveyed the land to 
O. and T., who had no notice of the 
trust deed, (it’ having in fact never 
been recorded,) and no vendor’s lien 
was retained in the deed from W. to 
B., and had no notice of any unpaid 
purchase money that was a lien on the 
land. W. sought to enforce the pay- 
ment of the residue of the purchase 
money against the land. HELp: 

1. That the whole contract to be 
paid in Confederate money, was ille- 
gal, but being an executed contract 
which was void as to every one else, 
yet had the effect to transfer the title 
to the land to B., the vendee of W. 

2. That the transaction being ille- 
gal, a court of equity will not lend its 
aid to enforce the payment of the pur- 


ESTOPPEL. 
470 


| See General Warranty and 


| 
EVIDENCE. 


1. What necessary to be shown to a 
subsequent judge on motion for a new 
trial where the original trial was had 
before his predecessor. 

Ott, et al., v. McHenry, et al., 738 

2. A copy of a grant for land in 
West Virginia, certified according to 
the laws then in force, by the Register 
of the Land Office of the common- 
wealth of Virginia before the division 
of the State of Virginia and the forma- 
tion of the State of West Virginia, 
should go to the jury as evidence of 
title without any other authentication, 
and is as valid and effective in this 
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State since its formation as before ; the | quiring a departure from the rule, it 
laws of Virginia having been con- | must be in conformity to the faets of 
tinued in force here, unafiected by the | the case. Idem, 
division of the State of Virginia,| 4, Therefore as an estimated quan- 
where they are not repugnant to the | tity ought to be taken prima facie to 
constitution of this State. have influenced the price, so also an 
BA _ ddem. | estimate of the respective quantities of 
3. It is improper to admit evidence | the respective parts, and their respec- 
to show that the defendant was insti- | tive values must be taken prima facie 
gated by malice in suing out an at- | to have influenced the average of the 
tachment, when malice was not alleged | whole. Idem. 
in a. ve ‘ 
urkhart, et al., v. Jennings, 242 | z r 
See  Treapass an d es 964 | FAILURE OF CONSIDERATION. 
k ere there is more than one | 9. 
plea filed, the facts stated in one or | See Proof and 526 
more of them cannot be used as evi-| wh hs F 
dence to disprove anything contained | FEDERAL GOVERNMENT. 
in the others. See Pleadingsand 285 | eu Z i 
5. Sufficient evidence must be set} 1. Only privileges derived from it 
forth in a bill of exceptions to show | restored by its pardon. 
= ~ ov gare gage set| See Attorneys at Law and 122 
aside the verdict and granted a new| 9 A pardon from does not exempt 
trial. See Bills of Exception and 332 | from liability for damages for injories 
See New Trial and | done to private persons. 


EXCEPTION TO WITNESSES. | See Zrespass 2 and Waics 
| 3. It is the province of the political, 
An objection to the admissibility of | and not the judicial, department of the 
a witness must be made and the point | Federal Government to determine 
saved, or notice of intention to except when the late civil war was over. 
to the ruling of the court admitting | Conley, eal., v.Sup’rs Calhoun Co., 416 
the witness must be given before the | 
jury retires. Therefore it is not error | FELONY. 
in a cireuit court to refuse to set aside | 
a verdict and grant a new trial, upon| 1. A person indicted for felony must 
the ground of the inadmissibility of a | be personally present during the trial 
witness who was sworn, after he had | therefor, and the record can alone be 
been objected to by the defendant, on | looked to for the evidence to prove 
his voir dire, and after which the coun- | such presence at every stage of the 
sel for the defendant stated that if the | trial. Younger v. The State, 579 
witness were regarded as competent he | 2. The record must show when and 
must submit, whereupon the witness | how the jury was selected, tried and 
was sworn in chief without further ob- | sworn, : Idem. 
jection, and no notice of intention to 8. A prisoner indicted for. felony 


: * ; 
a oan. oy bE oF exceptions should be present in court, and when 


F p ~ | arraigned should plead in person, and 
Cuaseapien v. Potafald, atag, 441 the record should show that fact. 
EXCESS AND DEFICIENCY. | Idem. 

| 4. If the record shall disclose that 
. 1, The general rule-is that an esti- | the jury had been properly sworn, and 
mate of the quantity by the parties, | all the other prerequisites had likewise 
whether in a contract executed or a appeared, yet still the fact appearing 
eontract executory, ought to be taken | that the juror who signed the verdict 
prima facia to have influenced the | was other and different from any of 
price. Nichols vy. Cooper, 347|the jurors named as having been 
. ‘2. Ina caseof mere deficiency in the | sworn, and there being no averment 
quantity, the general rule of compen- | that the juror who signed the verdict 
sation is according to the average | had been sworn, this of itself would 
value of the whole tract, but where | be sufficient to set aside the judgment 
there are particular circumstances re- | and verdict. Idem. 














INDEX. 


FORFEITURE. | 


Where it does not appear that more | 
than one of two tracts of land contain- | 
ing equal quantities, the local descrip- | 
tion of which may apply to either, was | 
ever entered on the land books, he | 
that would show a forfeiture of either | 
must show which one it is. 

Randolph v. Adams, 


FORTHCOMING BOND. 


519 | 


Wherea forthcoming bond was given 
on an execution issued in contraven- | 
tion to the stay law, no advantage can 
be taken of this fact to defeat the ques- | 
tion of substitution between sureties, 
or change the liability of endorsers; | 
however much it may have been good 
ground for quashing the execution. 

Conaway v. Odbert, 


FRAUD. 


25 


605 


“Walker” tracts. He left nine heirs, 
Two of them, Catherine and Cassan- 
dra, sold to J. M. their interest in the 
“Tanner” tracts with covenants of gen- 
eral warranty. Subsequently in a suit 
of partition between the heirs of M., 
the interest of Catherine in the whole 
of the estate, thirty-five acres, was as- 


| signed to her in the “Tanner” tract 


alone, and the interests of Cassandra 
was assigned to her in the “Walker” 
tract alone. After the assignment J. 
M. took possession of Catherine’s in- 


| terest in the “Tanner” tract and re- 


tained the same; whereupon she 


| brought suit to recover out of that in- 


terest a parcel equal in value to the 
one-ninth part of her interest in the 
“Walker” tract. HELp: 

1, That she was estopped from any 


| claim in the “Tanner” tract by reason 
of her covenants of general warranty. 


Mitchell v. Petty, et ux., 470 


2. Cassandra being a co-vendor and 


rar) 


warrantor with Catherine, the latter is 


It is as competent for a jury to in- 
vestigate fraud as a chancellor; the | 
evidence to sustain actual fraud must | 
be the same, in and substance and ef- | 
fect, in one form that it is in the other. 

B. & O. R. R. Co. vy. Lafferty, 105 | 


GARNISHEE. 


entitled to pursue the land assigned the 

former in the “Walker” tract for in- 

demnity for her loss on her account. 
Idem. 


GUARDIAN. 


The regularity or propriety of the 


‘appointment of a guardian eannot be 


See Suggestion and 
GARNISHMENT. 


1. Where a sum is found due froma | 
garnishee in an attachment, to the de- 
fendant, it is not improper to render a 
judgment against such garnishee per- 
sonally for the amount thereof, where 
it appears that a judgment has been 
had by the plaintiff in the attachment 
against the defendant ; and where the | 
judgment against the garnishee is not | 
greater in amount than that against | 
the defendant. 

Joseph v. Pyle, etal., 449 | 

2. A case where the proceedings | 
against a garnishee, on it being sug- 
gested that he had not fully disclosed | 
his indebtedness to the defendant, are | 
held to be in conformity with sections | 
17, 18 and 19 of chapter 151 of Code 
of Virginia, 1860. Idem. 


JENERAL WARRANTY. 


M. died, seized of two tracts of land, 
known respectively as “Tanner” and , 


| pus. 


determined upon a writ of habeas cor- 
Mathews v. Wade, et ux. 464 


HABEAS CORPUS. 


1, The regularity or the propriety of 
the appointment of a guardian cannot 
be determined upon a writ of habeas 
corpus. Mathews v. Wade, et uz., 464 

2. The jurisdiction exists in courts 
to determine upon the hearing of a 


| writ of habeas corpus who has the legal 


right to the custody of a minor. 
Idem. 
3. By the Code of Virginia, 1860, 
a lawfully appointed guardian has the 
custody of his ward ‘and the care and 


|management of his estate, but the 


father of the minor, if living, and in 
case of his death, the mother, while she 
remains unmarried, shall, if fit for the 
trust, be entitled to the custody of the 
person of his minor, and the care of 
his education. But it seems this ex- 


‘ception in favor of the father and 


mother does not extend, as of right, 
to grand parents, where the father and 
mother are both dead. Idem. 
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HUSBAND AND WIFE. 
See Divorce and 
ILLEGAL CONTRACTS. 
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A note made payable in Confederate 
money is illegal and void, and no pay- 
ment of it can be enforced. Nor does 

/ it matter that it was made within the 
military lines of the late so-called 
Confederacy, as the question of ille- 
gality is to be tested not by tlie pre- 
tended authority and laws of the late 
insurrectionists, but by the laws of the 
lawful government of the country. 
Lively, evr, v. Ballard, 502 
See also Equitable Relief No.4and 511 


INDEMNIFYING BOND. 



























































See Injunction No. 2 and 491 


' INDEMNITY. 

















See General Warranty and 470 


INDICTMENT. 



















P., who is charged in an indictment 
as claiming to be the owner of a turn- 
pike road, is found guilty and fined on 
said indictment in the circuit court of 
the county of ML, for keeping said road 
in such bad repair, and suffering it to 
remain obstructed to such an extent 
that it is impossible for the people of 
said county to enjoy the same. HELD: 

That no judgment could properly be 
rendered upon the indictment; that 
the judgment should have been ar- 
rested, and the indictment quashed by 
the court below, because it does not 
charge that said turnpike road was a 
public road, nor that it was in the 
county of M., nor that P, was under 
any duty or liability to keep it in re- 
pair. Parkinson v. The State, 589 



















































































See Oficial Knowledge and 591 
INFERIOR TRIBUNALS. 

See Board of Supervisorsand 422 
"INJUNCTION. 














1. Where a vendee of land obtains 
an injunction to stay the sale thereof 
under a deed of trust securing a resi- 
due of unpaid purchase money thereon, 
and at the date of the deed therefor to 
the vendee the vendor’s title to a por- 
































INDEX. 





tion of the land is defective, and the 
vendor atter the injunction is granted 
procures a deed of release from a third 
party for such portion, an order 
granting the injunction is proper until 
the title is settled, but the procuring 
and having recorded a deed of release 
by the vendor is a sufficient settlement 
of the title to allow the vendor to pro- 
ceed to collect the unpaid purchase 
money by a sale of the land, and an 
order dissolving the injunction after 
such release is right, but upon further 
proceedings in the court below the 
vendee ought to recover his costs there. 

ell v. Chilton, et al., 410 


2. The statute providing for the 
taking of an indemnifying bond by the 
officer levying on property, does not 
preclude a party claiming to be the 
owner of the property levied upon, 
other than the judgment debtor, from 
his right to go into a court of equity 
to obtain an injunction against the sale 
of the same, when he has no complete 
and adequate remedy at law. 

Walker v. Hunt, 491 


INTENTION. 





1. The State is not to be presumed 
to have discharged the public rights 
without express declaration or mani- 
fest intention to that effect. 

Bennett, et al.,v. The Auditor, 441 

2. Declarations as parts of the res 
geste admissible to show intention. 

Beckwith v. Mollohan, 


INTEREST. 


477 


An obligation to pay money “on 
demand,” is evidence of a present debt, 
and bears interest from its date. 
Kuykendall, et al., v. Ruckman, et al., 332 

INSOLVENT LAWS. 

See Lex Loci Contractus and 


INSURRECTION. 


83 


The acts of officers claiming to adhere 
to a State government in insurrection 
against the government of the United 
States are null and void. 

See Official Acts and 274 
* 


INTENTION OF TESTATOR. 
See Wills, and Liston v. Jenkinsand 62 


607 


That it is error in the court below to 
decree jointly against said defen- 
dants. The contract isseveral and 
the decrees should be entered a- 
gainst the defendants severally. 

Ellisons vy. Peck, 487 


INDEX. 
INTEREST ON VERDICT. 


The jury may allow interest on the 
sum found by the verdict, and fix the 
period at which it shall commence; 
therefore, it is not error for a circuit 
‘ court to instruct the jury that the de- 


fendant is liable, if at all, for the value 
of the property taken, with interest on 
that value from the time it was taken. 

Shepherd, et al., v. McQuilken, 90 


INSTRUCTIONS. 


JOINT AND SEVERAL OBLIGA- 
TION 


See non est factum and 332 


JUDGMENT. 





1. It must be presumed that the; For release of part of same, see Re- 
court below acted correctly in refusing | lease and 2 
instructions to the jury, unless it ap-| See Assignment and 25 
pear by facts or testimony incorporated | See Garnishment and 449 
in the bill of exceptions, that the in- | 
structions were relevant or irrelevant | 
to the cause. | 

Shepherd, et al., v. McQuilken, 90| Jurisdiction of supreme court of ap- 

2. A party ought not to be heard to| peals is one hundred dollars or up- 
complain, that the court would not} wards exclusive of costs. See Supreme 
stultify itself by giving, at his instance, | Court of Appeals and 187 
instructions which contradict each | 
other, and thus confuse rather than en- | 
lighten the jury. 

B.& O. R.R. Co. v. Lafferty, 104| It is the right of each party to a suit 

8. An instruction is void for uncer- | to havea jury not related to either, who 
tainty, and ought to be refused, as cal- | have no interest in the cause, who have 
culated to confuse the jury, when it | neither formed nor expressed an opin- 


JURISDICTION, 


JURY. 


contains a bare assertion that if the | ion, whoare free from bias or prejudice 


jury believed the work and labor was 
done by the plaintiffs under a special 
contract, without averring a condition 
precedent, or that it was still open and 


snbsisting; or whether the evidence | 


stated in the bill of exceptions tended 
to show whether the contract had been 
completed or rescinded, or whether 
the work done under the contract, not 
in accordance with its provisions, and 
yet it being beneficial to, had been ac- 
cepted and appropriated by the defen- 
dant. Idem. 


JOINT AND SEVERAL DECREE. 


A. brings his suit in equity against 
B., C. and D. to enforce a contract in 
which the defendants agree to pay the 
complainant ten per cent. for his ser- 
vices upon such sums as he should re- 
cover over and above certain sums 
named in said contract, which may be 
adjudged against P. and be recovered 
of P., to be allowed and paid pro rata 
by each of said defendants to A., as each 
of said defendants shall recover over 
and above she sums named in the con- 
tract, HELD: 


and stand indifferent in the cause. 
See Notice of Change of Venue and In- 
gersoll vy. Wilson and 59 
2. A jury is as competent to investi- 
gate fraud as a chancellor. 
See Fraud and 105 
3. A case in which a jury was justi- 
fiable in presuming fraud. 105 
See Younger v. T'he State. 579 
JUSTIFICATION. 


1, A party cannot justify himself in 
an action of trespass by pleading that 
he was in theservice of the late so-called 
Confederate States of America at the 
time of committing the trespass. 

Williams v. Freeland, 306 

See also Hedges v. Price et al., 192 

2. A party cannot justify a trespass 
by pleading the orders or authority of 
a State which is‘in rebellion against the 
government of the United States. 


Lively, Ex’r, v. Ballard, 496 
LEX LOCI CONTRACTUS. 


1. The making of a note and the en- 
dorsing or assigning of the same are dia- 

















law of the place where the acts were 
respectively done. 
Nichols Ex’r v. Porter. 13 

2. A discharge under’ the insolvent 
laws of another State cannot avail a de- 


























remedy is sought in tlfis State. 
Urton v. Hunter, Harris & Co. 
3. The statute of limitation of ano- 
ther State, where a contract was made, 
cannot be pleaded as a bar toa recovery 
in an action in this State, as the lex fori, 
and not the lex loci contractus, governs 
in all cases as to the time, mode and 







































































Malice must be alleged in the dec- 
laration, or evidence cannot be admit- 
ted to show that the defendant was in- 
stigated thereby in an action for im- 
properly suing out an attachment. 

See Evidence and Burkhart et al. 

v. Jennings, 


MARRIAGE. 


























242 

















What proof necessary to establish. 
See Divorce, and 


o 
MATERIALITY OF WITNESS. 

















and 187 and 306 














STATES. © 











The legal title to certain property 
vested in trustees for the use and ben- 
efit thereof. 






































Venable et al. v. Coffman et al. 310 
MINORS. 
Who entitled to custody of 
See Habeas corpus and 464 











MISBEHAVIOR (of arbitrators.) 
See Arbitrament and Award and 297 














tinct contracts, each governed by the | 


fendant against a citizen of this State, 
and who was such at the time of ma- | 
king the contract sued on, where the | 


83 | 
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| 
Necessary to show. See Continuance | 


M. E. CHURCH OF THE UNITED | 





MISREPRESENTATION. 
| A case where there was no misrepre- 
| sentation as to the quantity of land sold. 
Lovell vy. Chilton et al. 410 


MISTAKE. 


Where there is a mistake in the es- 
timated quantities in a sale of lands, 
whether the mutual mistake of the par- 
| ties or a mistake of one of them occa- 
| sioned by the fraud or culpable negli- 

gence of the other, equity will give 
| relief. Nichols v. Cooper, 347 


NE UNQUES EXECUTOR. 
See Pleadings and 
NEGOTIABLE PAPER. 


496 


An assignor is not liable as an en- 
dorser of paper not negotiable accord- 
ing to the laws of this State, although 

| it may have been negotiable underthe 
| laws of the place where it was made, 
| Therefore in order to make an as- 
_signor liable for its payment it must 
be averred and shown that the maker 
was insolvent at the time it became 
‘due, or at the time of the assignment, 
if assigned after it became due, or that 
due diligence has been used to collect 
it, or that it could not have been made 
by the use of due diligence. Nor can 
there be a recovery under such cir- 
cumstances under the common counts 

in assumpsit. 
Nichols’ ex’r vy. Porter, 


NEW SUIT. 


extent of the remedy. Idem. 
LIMITATION, 
See Statute of Limitations and = 575 | 
LOYALTY. 
ne See Oath of Jurors and 496 
MALICE. 


13 


See Supersedeas and 285 


NEW TRIAL. 


| 1. It is competent for a subsequent 
_ judge to hear and determine a motion 
to set aside a verdict of a jury and 
grant a new trial, where sails motion 
was made before a preceding judge 
/and left undetermined, but in doing 
'so he must act upon the evidence upon 
which the verdict was founded. What 


.| that evidence was before the jury may 


|be ascertained” by the notes of the 
| judge who presided at the trial, by his 
| affidavit thereof, by a re-examination 
of the witnesses, by the affidavits of 
‘counsel in the cause, or of others who 
| heard and remembered it, or by any 


INDEX. 


other mode that may be lawful as in | 
the proof of any other fact. 
Ott, et al., v. HeHenry, et al, 73 | 
2. Even if the verdict of the jury, in | 
the opinion of the appellate tribunal, | 
has been against the weight of evi- | 
dence, and the court below has refused 
a new trial, it would be improper for 
the appellate tribunal to interfere with 
its decision. 
Seibright v. The State, 591 
NON EST FACTUM. 


On a plea of non est factum, by sev- 
eral defendants, to a joint and several 
obligation, where the signature of one 
of the defendants is proven, it is proper 
to permit such proof to go to the jury 


as against such defendant, but not as to 
" | 


the others. 
Kuykendall, et al., v. Ruckman, et al., 332 


NOTICE OF CHANGE OF VENUE. | 


No notice is required to be given to 
the adverse party a motion to 
change the venue, unless the motion 
is to be made in vacation, 

Ingersoll vy. Wilson, 


ot 


59 


NOTICE OF INTENTION 


cept. ) 


{to 


| which a decree is based 


609 


2. Where an attachment was made 
returnable to the fall term, 1854, of a 
circuit court and a garnishee appeared 
and answered at the fall term, 1857, as 
to his indebtedness to the defendant, 
without making objection that no re- 


| turn was made at the fall term, 1854, it 


is too late to make such objection on 
the hearing of the cause in this court. 
Idem. 

3. Objection in an appellate tribunal 
that the report of a commissioner on 
was not re- 
tained in the commissioner’s office 
ten days nor filed with the clerk of 
the court below thirty days before the 
case was heard, is not well taken, where 
the decree shows the case was heard on 
the report, and no exceptions were 
taken to the same on the hearing. 

Ellisons vy. Pecl:, 487 
OFFICIAL ACTS. 


1, No act of the General Assembly 
of Virginia, passed after June 20th, 
1863, the date of the foundation of the 
State of West Virginia, can give va- 


_lidity to the acts of persons acting as 


officers without authority in 1861, 
2.9 © . . , . y ‘ “tre . . 
within the limits of West Virginia. 
Burkhart, et al., v. Jennings, 242 
2. The acts of persons who acted as 


| officers and adhered to the government 


Notice of intention to except to a: 
mission of witness must be given 
fore the jury retires. 

Cunningham v. Porterfield, ad’mr, 447 


of Virginia at Richmond, after the 
13th dav of June, 1861, are null and 
void, having been so declared by the 
ordinance of that date, passed by the 


| convention of the loyal people of Vir- 


OATH OF JURORS. 


It isnot error for the circuit court to 
require jurors to declare upon oath 
their qualifications as to lovalty, ac- 
cording to the act of the legislature 
passed .November 4, 1863, section 5; 
the act not being unconstitutional. 

Lively, er, v. Ballard, 

See also Suggestion and 


496 


526 


OBJECTION, TIME OF. 


447 

1. Where no objection is made to | 
the sufficiency of an attachment and 
the return of the oflicer thereon, but 
the garnishee appears and deiies his 
indebtedness to the defendant on the | 
merits of the case, it is too late for such 


See Exception to Witnesses and 


farnishee to make 
thereto in this court. 


Joseph v. Pyle, et al., 
VoL, II. 


any objection 
449 | 


39 


| ginia then assembled. 


| facto office. 


4 
Idem. 
3. A de facto office cannot exist un- 
der a constitutional government, but 
the acts of a de facto officer, when a 
government is wholly revolutionized, 
are ex necessitate valid. Huwver et 
al., v. Seldenridge, et al., 274 
4, In order to make valid the acts 
of a de facto officer he must be exer- 
cising the functions of a de jure or de 
Idem. 
5. The acts of all officers claiming 
allegiance to and adhering to a State 
government that is in insurreciion and 
rebellion against the government of 
the United States, are null and void. 
Idem. 
6. The acts of persons claiming to 
act as officers under the authority of 
the usurped government at Richmond, 


| within the county of Monroe, after the 


inauguration of the State of West 
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Virginia, and who certified themselves 
to be officers of the said usurped gov- 
ernment, are void in haw. 

Brown, et al., v. Wylie, 502 


OFFICIAL KNOWLEDGE. 


The evidence disclosed that the of- 
fense (selling unwholesome meat) was 
committed at the lower market in 
Wheeling. HeE.p: 

That the court will judicially take 
notice that the city of Wheeling is the 
county seat of, and is within Ohio 
county; although it was not proven on 
the trial, to be within the county of 
Qhio, where the indictment was found. 


‘Seibright v. The State, 591 
OPINION OF WITNESS. 
See Description and 519 


PARTITION OF LANDS. 


In a suit for partition of land where 
one of the defendants, who is a hus- 
band, is entitled in his own right or as 
tenant for life in right of his wife to 
all the residue of the land, except what 
was decreed the complainant, and the 
wife dies pending the suit, and her 
heirs, who are his children, are made 
parties defendant, it is error for the 
court below to undertake to determine 
as between the heirs, who were thus 
made defendants, their respective 
rights and interests and make partition 
between them, wholly unasked by any 
of them. Cosgray v. Core, 353 


PARDON. 


1, Pardon by Federal Government 
restores privileges derived from it 
only. See Attorneys at Law and 122 

2. Pardon from Federal Govern- 
ment does not exempt parties from 


liability for damages for injuries done‘ 


to private persons. 
See Trespass 2 and 


PARTIES TO A SUIT. 


192 


Where a part of the co-partners only 
are sued, or other parties improperly 
included, it is matter to be pleaded in 
abatement for non-joinder or misioin- 


der, and if so pleaded will defeat a re- | 


covery against those who only are em- 
braced in the action, or where im- 
proper parties are included as co-part- 


INDEX. 





ners, notwithstanding the 
the law found in the 
chap. 177, sec. 19. 

Urton v. Hunter, Harris & Co., 


PARTY WALLS. 


1. A “party wall,’ in the legal sense 
of the term, can only exist in two ways, 
i. e., by contract or statute; the com- 
mon law creates no such right. It is 
possible, however, that such right 
might arise by prescription. 

2. There is no statute in this State 
providing for party walls. 

3. In 1844 a foundation wall was 
built, one-half of which projected or 
extended on the adjacent lot; no con- 
tract was made between the lot owners 
as to the cost of such building. In 
1860 the party controlling the adjoin- 
| ing lot erected a house, using the wall 
| so projecting, and the vendee of the 
| party who originally built the wall 
| brought a suit in chancery for contri- 
bution, claiming one-half of the cost 
of erecting it. Herp: 

1. That when the wall was originally 
built it must have been done lawfully 
or unlawfully. If the latter, no con- 
tribution could be claimed ; if the for- 
mer it must have been with the assent, 
express or implied, of the adjoining 
owner, and such assent, in the absence 
of proof of an express contract to pay, 
could not be stretched into an in.plied 
contract to pay. For if so, it was a 
promise to pay when the wall was 
built, and hence was a personal cove- 
nant and did not run with the land. 

2. Being a personal contract it was 
barred by the statute of limitations. 

3. No proof of a contract to pay for 
the erection of one-half of the wall 
being produced, it only became a party 
wall from continued use after it was 
adopted by the adjacent lot holder; 
but no liability arose from such adop- 
tion to pay for the original construc- 
tion sixteen years prior; nor could 
arise except by express agreement. 

Last, et al., v. Hornbrook, 


PLEADINGS. 


ision of 
e of 1860, 


83 








340 


1. A defendant can plead as many 
matters of law and fact as to him may 
seem necessary to his defense, and the 
facts stated in one or more of them 
cannot be used as evidence or admis- 
sion to. disprove anything contained 
in the others, nor to sustain the plain- 














INDEX. 





tiff’s declaration. Therefore, where a 
defendant has pleaded not guilty in an 
action of trespass for taking and car- 
rying away the goods of another, and 
also specially pleaded justification by 
reason of being in the service of the 
Confederate States of America, and the 
special pleas have been demurred to 
and the demurrer sustained, it is error 
for the circuit court to permit the 
plaintiff to offer the special pleas to go 
to the jury to prove the trespass; and 
to instruct the jury that the defendant 
is estopped on the issue joined on the 


611 


to show incorrectness of the instruc- 
tions. Lively, ex’r, v. Ballard, 496 


PRINCIPAL AND AGENT. 


1. How far agent competent witness 
where he hassigned name of principal 
to a promissory note. 

Piercy, evr, v. Hedrick. 458 

2. The authority to an agent to ac- 
complish a definite end, carries with it 
the power to adopt the usual legal 
means to accomplish the object. 

Te 





plea of not guilty, from denying the 
alleged trespass. And if the plaintiff 
fails to prove the allegations of the 
declaration by other evidence inde- 
pendent of the defendant’s special 
pleas, the plaintiff cannot recover. 


Nadenbousch, et al., v. Sharer, et al., 285 | 


2. It is not sufficient to aver in a plea 
that the defendant was not executor at 
the time the suit was brought. In or- 
der to make a good plea of ne unques 
executor it must be averred that the de- 
fendant never was executor of the last 
will and testament or the deceased, 


and that he never administered any of | 
the goods and chattels which were of 


the deceased at the time of his death, 
as executor of the last will of the de- 
ceased. Lively, ex’, v. Ballard, 

3. It is not error in the circuit court 
to reject a plea of the statute of limita- 


tions and not guilty jointly pleaded in | 
an action of trespass, the latter having | 


496 | 


3. P., Jr., proves that he was ap- 
pointed by P., Sr., as his agent, “to 
settle a certain controversy and sign 
the names of A. P. and the said P., 
Sr., to bonds to be given for the settle- 
;ment of said controversy,” by parol 
| authority. In asuit ona writing given 
| in pursuance of this authority, it is ob- 
| jected that the agency to execute bonds 
| cannot be created by parol. HELD: 

That the contrary not appearing by 
the record the presumption arises that 
an agent could properly be appointed 
| by parol to settle the controversy, 
which was the primary object of the 
appointment of the agent ; and that the 
secondary object was to provide for the 
| payment of the amount found due, or 
agreed upon to be paid, and that the 
promissory note sued on was executed 
in settlement of the controversy, there- 
fore its execution was within the au- 


been previously entered and the court | 


permitting the former to be entered | 
separately in lieu of the double plea. | 


Idem. 
PLEADING IN PERSON. 


See Younger v. The State, 579 
See Variance and 77 


PRESCRIPTION. 


A right to a.party wall may arise by | 
prescription. 


See Party Wall and 340 | 


PRESUMPTIONS. 


Presumption is in favor of correct- 
ness of instructions of court below 
where not sufficient matter is set forth | 





é | 


thority of the agent. Idem. 
PRISONER. 
See Younger v. The State, 579 


PRIOR ENDORSER. 


The liability of a previous endorser 
of commercial. paper is-not affected by 
the fact of its coming into the posses- 
| sion of a party responsible therefor af- 
ter it has been protested. 

See Commercial Paper and 
| Also Assignment and Conaway v. 

Odbert, 


13 


25 
PROBABLE CAUSE. 
What probable cause for suing out 
an attachment defined to be. 


| 

| 

| See Atiachment and 242 
| PROHIBITION, 

| See Writ of and 422 
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PROOF. 


1. B. sues M. on a bond for one hun- 


dred dollars. B. pleads a warranty of | 


soundness in the property for the price 
of which the bond was executed, and 
that the same was unsound; 
failure of consideration by reason of | 
the unsoundness; to which B. replies 
generally. On the trial, after the bond 
was introduced by the plaintiff, the de- 
fendant introduced a certain paper 
writing purporting to be a receipt 
signed by the plaintiff for certain 
moneys and bonds, (of which latter 
the bond sued on was a part), paid by 


the defendant to the plaintiff on the | 


sale of certain slaves, at the conclusion 
of which was the following: “One wo- 
man named Elizaand her two children, 
Weeden and Howard, all of which I 
warrant sound and the title genuine,” 
and proved the same to be genuine; 
and thereupon the plaintiff proved by 


the same witness who proved the exe- | 


cution of the paper writing by plain- 


tiff, that he had refused to sign the | 


same until he was assured by the de- 
fendant that the foregoing clause could 


not be construed into a warranty of 
soundness; which latter proof was ob- 


jected to by the attorney for the de- 
fendant, but the same was permitted to 
go to the jury. Ilexp: 

That inasmuch as the plea of war- 
ranty of soundness was general, with- 
out saying whether written or unwrit- 


ten, that when on the trial of the issue | 


only the paper warranty is produced to 
prove the warranty pleaded, that it is 
proper to meet it or avoid it by show- 
ing that it was fraudulently procured. 
That until it was produced and relied 
on at the trial, the opposite party could 
not know that such use would be made 
of it, the plea not purporting to be on | 
such paper. And hence there was no 
error in permitting the testimony of | 
the witness to go to the jury, along | 
with the paper writing, to show the | 
character of the transaction-—whether | 
fair or fraudulent. 
Morrow's adm’r v. Bailey, nd 
See Non est factum and 32 
2. In an action of ejectment Re 
in 1848, if the facts proven on the trial 
did not show that the defendant was 
in possession of the land described in 
the declaration at the time the suit 
was brought, the plaintiff was not en- 
titled to a judgment against him, al- 
though the plaintiff's title and right to | 


also a! 





INDEX. 


| recover may have been perfect in all 
| other respects. Nor did the common 
| law consent rule then in force obviate 
the necessity of its being proven or ad- 
| mitted on the trial that the defendant 
| was in possession of the land sued for 
at the time the suit was brought. 
Southgate, et al.. v. Walker, 427 
3. Declarations as parts of the res 
geste made at the time ot the transac- 
| tion, are regarded as verbal acts indi- 
| cating a present purpose and intention, 
|and are admissible in proof like any 
other material fact to be weighed by 
the jury for what they are worth. 
| Therefore, where a declaration charges 
that, “the defendant did by force and 
| great violence tie the plaintiff’s hands 
behind him with a tarred rope,” it was 
‘held proper to admit declarations 
made by the defendant at the time of 
tying as to his reasons for doing so. 
Beckwith vy. Mollohan, 477 


POSSESSION. 


1. Possession of land by the defen- 
| dant must be proven on the trial of an 
action of ejectment brought in 1848, at 
the time the suit was brought. 

See Proof and 427 
| 2. Where a tenant is put in posses- 
\sion by a party having title to land 
and in fact the rightful owner of it, 
and remains on it setiing up no title in 
himself, his possession is, in law, that 
of the party so putting him on the 
land. 

Genin, et a!., v. Ingersoll, etal., 558 

3. Possession of co-tenants, who own 
equal undivided moieties, by a com- 
| mon tenant resident on the land at the 
| time of a sale of the whole tract by 
| one of the co-tenants, is notice sufli- 
| cient, where the evidence shows such 

possession by the common tenant, of 
title in the other co-tenant to the pur- 
chaser, although the deed to the co- 
|tenant whose interest is sought to be 
| wrongfully sold, is not recorded. 

Idem. 

| 4, If a party obtains possession of 
'Jand from another's tenant, he himself 
| becomes that other’s tenant, and can- 
not be heard to set up title or posses- 
sion in himself adverse to that under 
which he entered. If he would set up 
| adverse possession he must restore that 
acquired through the tenant of an- 
other, and assert his adverse claim, or 
| he must bring home to the landlord or 
a co-tenant notice of his adverse claim 
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and holding under it, or he must ac- 
tually oust the tenant. Idem. 


PUBLIC RIGHTS. | 


See Construction of Statutes and 441 | 


| 

REBELLION OF 1861. 

| 

1. The late Rebellion of 1861 was a | 

civil war. | 

Hedges v. Price, et al., 192 | 

2. During the Rebellion, the Gov- | 
ernment of the United States never 
acknowledged or recognized the so- 
called Confederate States of America 

as a political power, or as having right | 

or authority tocommand the obedience | 

of any one. Therefore, all persons | 

engaged in the rebellion are liable for | 

any wrong or injury done by them | 

whilst so engaged. Idem. 

See Official Acts and 274 


RECISSION OF CONTRACTS. 


A case where alleged misrepresenta- | 
tion as to quantity of land, held not to 
be sufficient to warrant recission of con- | 
tract. Lovell v. Chilton, et al. 410 


RELEASE. 


An error in stating a credit on a| 
judgment below, can be cured by filing 
a release in the clerk’s office, by the 
plaintiff, for the sum improperly al- 
allowed him. Werninger v. Wilson, 2 


RELEASE OF SURETIES. 


Sheriff’s sureties not released by 
reason of extension of time for which 
distraint might be made for taxes. 

Bennett, et al., v. The Auditor, 441 
RENTS AND PROFITS. 


It is error in a circuit court to de- 
cree the sale of land, unless it appears 
that the rents and profits will not sat- 
isfy the debt in five years. 

Conaway v. Odbert, 25 | 


REPORT OF COMMISSIONER. 


See Objection, Time of, and 487 | 
REVIEW. 


1. The action of the circuit court ona | 
writ of certiorari to the proceedings of | 
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a board of supervisors is subject to re- 
view by the court of appeals. 
Cunningham v. Squires, 422 
2. The court of appeals will review 
by appeal a decree of the court below 
in matters of divorce. 
WHitchcox v. Hiteheor, 435 
SABBATH BAY CONTRACTS. 


1. By reason of an equal division of 
this court in opinion, the judgment of 
the court below, rendering valid a con- 
tract for the payment of money, made 
on the first day of the week, commonly 
known as the christian Sabbath, is af- 
fired. Rains v. Watson, 371 

2. Qu#RE? Whether a contract for 
the payment of money made on the 
christian Sabbath be valid or void? 


Idem. 
SALE OF LANDS. 


See Rents and Profits and Conaway v. 

Odbert, 25 
See Excess and Deficiency and 347 

SCIENTER. 


Where a deed for land is made to A. 
which is not recorded, if B. have 
knowledge of such deed, and especially 
further knowledge that the land was 
claimed by and had been in possession 
of A. for a long time prior to a deed toe 
B. from the grantor of A., a deed by 
the grantor of A. to B. for the same 
land, although recorded, vests no title 


| to the land in B. 


Cosgray v. Core, 353 


SPECIFIC EXECUTION. 


A party is not entitled to a specific 
execution of a contract for the sale of 
land when he cannot make a good title 
thereto. Linkous v. Cooper, 67 


SPECIAL RELIEF. 
1. Ifthe plaintiff'in a bill of equity in 


his special prayer mistakes the due re- 
lief, it may be given under the general 


| prayer, if consistent with that which is 


actually prayed. If inconsistent it 
cannot be obtained; and therefore, if 
a plaintiff doubt as to the proper re- 
lief, he may frame his prayer in the 
alternative, to have either one relief 
or the other as the court may decide. 
No relief can be granted under the 
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general prayer entirely distinct from 
and Ssdipandent of the sponial relief 
prayed. Brown, et al., v. Wylie, 502 

2. W. sought the aid of a court of 
equity to enforce a supposed lien of a 
. trust deed on certain real estate sold to 
B., and to stay waste on the same, and 
pra ed for “such other and further re- 

ief in the premises as comports with 
uity and good conscience and is ap- 
ph le to the case.” Hep: 

That it was error for the court below 
to rescind a contract by deed, for the 
sale of the land between the parties, 
under the prayer of the special object 
of the bill, or the prayer for general 
relief. Idem. 


STATUTES. 
See Construction of and 
STATUTE OF DESCENTS. 
See Descents and 353 
STATUTE OF LIMITATION. 


1. When that of another State does 
not avail. 
See Lex Loci Contractus and 
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W. in December, 1857. 
expiration of five years to-wit: in 1861, 
he was arrested by the rebel authori- 
ties of the late so-called Confederate 
States of America, because of his ad- 
herence to the re-organized govern- 
ment of Virginia, at Wheeling, and 
carried to Richmond, Virginia, and 
detained in close confinement until af- 
ter the expiration of five years from 
the date of the judgment against him. 
On the 26th day of January, 1865, he 
obtained a supersedeas from the su- 
preme court of appeals of West Vir- 


ginia to the judgment of December, | 


1857. A motion to dismiss the appeal 
as improvidently awarded because 
more than five years had elapsed be- 
tween the judgment and the granting 
of the appeal, was overruled. 

, Wyatt v. Morris, et al., 


STAY LAW. 


Where a forthcoming bond was given 
on an execution issued in contravention 
to the stay law, no advantage can be 
taken of this fact to defeat the ques- 
tion of substitution between sureties, or 
change the liability of endorsers. 

See Forthcoming Bond and 


575 


25 





83 | 
2. A judgment was rendered against | 
Before the 
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SUBSEQUENT ENDORSER. 


1. A judgment obtained against a 
subsequent endorser is not conclusive 
against a prior endorser; but in order 
to make him responsible, where the 
subsequent endorser has paid the debt, 
his liability must be fixed as though no 
judgment had ever been obtained. 

Conaway v. Odbert, 25 

2. But when such liability is fixed, 
a security of the subsequent endorser 
| in a forthcoming bond, is entitled to be 
| substituted into the shoes of his prin- 
| cipal to the extent of that liability ; 

but before he can take the place of the 
judgment creditor, such creditor must 
a party to the suit. Idem 


| SUBSTITUTION. 
| 
| 





See Subsequent Endorser and 
SUGGESTION. 


1. Where on the trial of a sugges- 
tion it has been suggested that the 
garnishee has not fully disclosed as to 
debts, or effects in his hands due the 
execution debtor, a copy of the ori- 
ginal judgment is offered in evidence 
by the plaintiff, it is not error in the 
court below to permit it to be read to 
the jury, although probably not ne- 
cessary to enable the plaintiff to make 
out his case; but it is error to permit 
a certificate of its recordation or dock- 
eting to be read, yet as the bill of ex- 
ceptions noting the facts was taken to 
the admission both of the judgment 
and certificate, and as the admission of 
the former was proper, the court be- 
low committed no error in overruling 
| the objection. 
| B.& O. R. RB. Co. v. Wilson, 526 
2. It was error to permit the dock- 
|eted judgment to go in evidence after 
| objection to the reading of the judg- 
| ment had been made and overruled, 
| and then objection made to the certifi- 
| cate of docketing going in evidence. 

Idem. 

3. On a trial of a suggestion issued 
in pursuance of a fieri facias dated Jan- 
uary 4th, 1864, which has been put in 
evidence, and a fieri facias dated De- 
cember 10th, 1858, between the same 
parties, which does not appear to have 
created a lien because it was not in the 
hands of an officer to be executed, is 
offered in evidence, it cannot be used 
' to show any lien under the fiert facias 
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of January 4th, as any lien created by 
it was other and distinct from the one 
under investigation. Idem. 

4. Where it does not apoue on the 
trial of a suggestion, that the fieri facias 
under which an indebtedness to the 
judgment debtor is sought to be estab- 
lished, has been at any time delivered 
to any sheriff or other officer to be ex- 
ecuted, there is no liability on the part | 
of the garnishee by reason of any, 
lien, although he may be indebted to | 
the judgment debtor. Idem. | 


5. The oath of the jury, on such | 
trial where want of full disclosure has | 
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SUPERSEDEAS. 


A supersedeas, while it is a contin- 
uation of the original suit, is also a 
new suit in the sense of the act re- 
quiring oaths by suitors; and an error 
in the judgment of the court below is 
a cause of action within the meaning 
of the statute on that subject. Hence 
a supersedeas granted on a judgment 
rendered after the first day of April, 
1865, is a new suit within the meaning 
of the act passed March Ist, 1866, and 
is not affected by the act passed Feb- 
ruary 28th, 1865. 


been suggested, is substantially in con- | Nade nbousch, etal., v. Sharer, etal, 285 
formity to the statute, where they are| See Statute of Limitation and 575 
sworn to well and truly inquire; __ ela 
whether the garnishee has fully dis-| SUPREME COURT OF APPEALS. 
closed the debts due by him to, or ef- | 

fects in his hands of, the debtor, and|__ The Supreme Court of Appeals of 
also to ascertain the indebtedness of | West Virginia has jurisdiction in civil 
the garnishee to the debtor, and a true | 48s where the controversy is for a 
verdict render according to the evi- | ™atter of the value or amount of one 


dence. Idem. 


6. Where a judgment, on a like| 
trial, is that the plaintiff recover of | 
the garnishee the amount of his debt | 
against the execution debtor, it is held | 
to be correct, inasmuch as the remedy | 
in relation to execution liens is the | 
same given by chapter 151 of Code, | 
1860, for attachment liens in like cases | 
where it is suggested that the gar-| 
nishee has not fully disclosed his lia- | 
bility. Idem. | 


SUITS. 


A suit of unlawful detainer is not | 
capable of being revived on the death | 
of the plaintiff, but abates. | 


Moran v. Eldridge’s devisees, 574 | 


SUITOR’S OATH. 


1. It is sufficient if any one of a} 
number of defendants make the pre- | 
liminary affidavit required by the act | 
of February 28th, 1865, in relation to | 
oaths by suitors; and the making of | 
any such affidavit will warrant the dis- 
missal of the suit upon the failure of | 
the plaintiffs, or some one of them, to | 
take and file the oaths required by that | 
act. 

Nadenbousch, et al., v. Sharer, et al., 285 | 

2. A supersedeas is a new suit in the | 
sense of the act requiring oaths by 
suitors. 


See Supersedeas and 285 | 


hundred dollars or upwards, exclusive 
of costs. 

Tompkins v. Burgess, 187 
SURETIES. 


Sureties of a sheriff who have to 
pay the amount of a judgment against 
such sheriff for the default of a dep- 
uty sheriff, may obtain a judgment 
against the deputy and his sureties for 
the amount so paid. 

Nebergall v. Tyree, 474 


TAXES. 


Sheriff of Randolph county and his 
sureties not released from liability for 
taxes. 


Bennett, et al., v. The Auditor, 441 
TREASON. 

See Attorneys at Law and 
TRESPASS. 


1. If a party be present at the time 
goods are taken, participating, aiding 
and assisting in the taking, or coun- 
tenancing and encouraging those who 
took them, or taking and receiving 
the goods, he is liable in an action of - 
trespass for the value of all the goods 
then taken. 

Shepherd, et al., v. McQuilken, 90 

2. An act may be a public offense 
and punishable as such, and yet the 
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—* dam by any one injured 
still exists; and a person who engaged 
in the rebellion is liable to private in- 
dividuals for acts of trespass by him 
committed whilst in the rebellion. And 
this right to recover damages for the in- 
jury tothe private party exists, notwith- 
standing the person who committed 
the trespass has been pardoned by the 
executive department of the United | 
States Government. 
Hedges v. Price, et al., 192 | 

3. In an action of trespass for seizing | 
and carrying away the property of | 
another, it is a good defense that the | 
defendant acted under duress, and that | 
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TRUSTEES OF CHURCH PROP-’ 
ERTY. 


1. Where the circuit court takes ac- 
tion under the 9th section of chapter 
77, Code of Virginia, 1860, either 
party may appeal; the judgment of 
the court being in its nature final and 
conclusive, and can only be reviewed 
by an appellate tribunal. 

Venable, et al., v. Coffman, etal.. 102 

2. A judgment under this section is 
rendered in a “civil case,” within the 
meaning of ‘he 2nd section of chapter 
182 of Code, 1860. Idem. 

3. It is likewise a controversy con- 





he had reasonable apprehension of) cerning the title to land, and this court 
serious bodily harm, if he declined to | has appellate jurisdiction in all such 
comply with the demands of the force | cases by the 8th section of article 6th 
compelling him to commit the tres-| of the constitution of West Virginia. 
pass. Cunningham v. Pitzer, 264 | Idem. 
4. But if the plaintiff offers evidence 4. Trustees of a church may be ap- 
tending to show that the defendant | pointed or removed, at the instance of 
might have avoided committing the | the proper authorities of the congre- 
trespass, by any reasonable means, it | gation upon motion, after reasonable 
then becomes incumbent on him to notice, in the manner provided for by 
snow that he had no reasonable means | the 9th section, chapter 78, Code, 1860, 
of escaping from the force or fear ap-| without the necessity of a suit in 
plied to him. Idem. | equity. 
5. See Pleadings and 285; Venable, et al., v. Coffman, et al., 310 
6. It is no cause of demurrer that a | 
declaration contains counts applicable | 
either to trespass or trespass on the, 
ease. Code, 1860, chapter 148, page| Acts 


UNITED STATES. 


of parties in insurrection 


635, section 7. 
Beckwith y. Mollohan, 477 
7. It is no cause for demurrer that a 
declaration contains matter applicable 
to both trespass and trespass on the 
case. Lively, ex’r vy. Ballard, 496 
8. A party cannot justify himself for 
committing acts of trespass, by the or- 
ders of the authorities of a State, 


" acting even in pursuance of the laws 


thereof, when that State is engaged in 

warfare and rebellion against the gov- 

ernment and laws of the United States. 
Idem. 


TRIAL. 


Exceptions to the ruling of circuit 
courts ought to be taken before the 
jury retires, and although it is not ne- 
cessary to stop the progress of the trial 
to prepare the bills, yet the counsel in 
every instance should state to the court 
his intention to except and save the 
point, and afterwards during the term 
prepare the bill and present it to the 
court for his signature. 


Nadenbousch, et al., v. Sharer, et al., 285 


against the Government are null and 
| void. See Oficial Acts and 274 


| UNLAWFUL DETAINER. 


A suit of unlawful detainer is not 
capable of being revived on the death 
of the plaintiff, but abates. 

Moran v. Eldridge’s devisees, 574 


UNRECORDED DEEDS. 
| 
| See Scienter and 353 


UNWHOLESOME MEAT. 


Where a party is charged in an in- 


rupted meat, without making the same 
known to the buyer, it is sufficient if it 
| be proven that he did knowingly sell 
;such meat in the market; the pre- 
sumption of law being that the sale 
was unlawful. And it is incumbent 
on the defendant, to escape the penalty 
of the law, to prove that at the time 
he made the sale he disclosed to the 





dictment, with selling diseased and cor- — 
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buyer that the meat was corrupted or 
unsound. 


Seibright v. The State, 591 
VARIANCE. 

Where there is a variance between 
the writ and the declaration it can 
only be taken advantage of by plea in 
abatement. Code, 1860, page 711, 
section 18. 

Beckwith y. Mollohan, 477 
. VENUE. 


See Notice of Change of Venueand 59 
See Change of Venue and 73 


VERDICT. 
Although there are immaterial is- 


sues raised by the pleadings, still a 
general verdict for the defendant will 


not be effected thereby where there is | 


a proper issue. 
Urton v. Hunter, Harris & Co., 
See Interest on Verdict and 


VIRGINIA. 


83 
90 


Acts of officers of Virginia, in 1861, 
not valid, within limits of West Vir- 
ginia. See Official Acts and 242 


WAIVER OF NOTICE. 
Under what circumstances an ap- 
pearance operates as waiver of notice. 
See Appearance and 310 
WARRANTY OF SOUNDNESS. 
See Proof and 
WEST VIRGINIA. 
Legislation of General Assembly of 
Virginia after June 20th, 1863, cannot 
give validity to acts of officers of Vir- 
ginia within the limits of West Vir- 
ginia in 1861. 
See Official Acts and 
WILLS. 


The intention of a testator is to be 
sought in construing a will, and when 


326 


242 
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he does not use proper technical words’ 
to express his meaning, the court may 
supply them in order to effectuate his 
manifest intention, and for such pur- 
pose only. Laston v. Jenkins, 62 


WITNESSES. 


1. What necessary to be shown on 
motion for continuance on account of 
absence of witness. 

See Continuance and 187 

2. Where a party acts as an agent 
for and in the name of another, in 
signing the name of the principal to a 
promissory note, he is a competent 
witness for the promisee in a suit 
against the principal, because he was 
acting for and in the name of another, 
as his agent, whose name he made 
known at the time of executing the 
note; and hence not being personally 
liable he is not artless | and there- 
fore competent. 

Pierey, ex’r, v. Hedrick, 458 

3. An agent is a competent witness 
to prove his own authority when it is 
by parol. Idem. 


WRIT OF ERROR. 


Where one of several plaintiffs, af- 
ter judgment in the court below in 
their favor, purchases the interest of 
the defendant in the subject matter of 
the controversy, such plaintiff may 
maintain, where he would be benefitted 
by a reversal of the judgment, a writ 
of error in the name of his vendor. 
But this rule would not apply to a re- 
lease of error by one or more of sev- 
eral defendants. A distinction seems 
to be taken also between actions of 
personalty and realty, the latter class 
coming within the rule first mentioned. 

Genin, et al., v. Ingersoll, et al., 559 

See Statute of Limitations and 575 


WRIT OF PROHIBITION. 


The writ of prohibition will not be 
granted by the court of appeals to pro- 
hibit a circuit court from supervising 
by means of a certiorari the action of a 
board of supervisors. 

Cunningham vy. Squires, 422 











